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71. Multani v. Commission Scolaire Marguerite-Bourgeoys, [2006]1 S.C.R. 256, which concerned 
whether the Charter's guarantee of freedom of religion allows a student to wear a kirpan in school 
(the CCLA intervened in the Supreme Court of Canada); 

72. O'Neill v. Attorney General of Canada, [2006] O.J. No. 4189 (Ont. S.C.J .), which concerned the 
interaction of national security and Charter rights (the CCLA intervened in the Ontario Superior 
Court ofJustice); 

73. Owens v. Saskatchewan Human Rights Commission (2006), 267 D.L.R. (4th) 733 (Sask.C.A.), 
which concerned the application of the Charter's guarantees of freedom of religion and 
expression to a provincial statute banning hateful speech (the CCLA intervened in the 
Saskatchewan Court of Appeal); 

74. Charkaoui eta!. v. Canada (Citizenship and Immigration), [2007]1 S.C.R. 350, which examined, 
inter alia, the constitutionality of ce1tain "security certificate" provisions of the Immigration and 
Refugee Protection Act (the CCLA intervened in the Supreme Court of Canada); 

75. R. v. Bryan, [2007]1 S.C.R. 527, which examined the constitutionality of provisions of the 
Elections Act which penalize dissemination of election results from eastern Canada before polls 
are closed in the West (the CCLA intervened in the Supreme Court of Canada); 

76. 

77. 

78. 

79. 

80. 

81. 

82. 

R v. Clayton, 2007 SCC 32, concerning the scope of the police power to establish a roadblock and 
to stop and search vehicles and passengers (the CCLA intervened in the Supreme Court of Canada); 

Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41, concerning the issue 
of whether police officers can be held liable in tort for a negligently conducted investigation (the 
CCLA intervened in the Supreme Court of Canada); 

Bruker v. Marcovitz, 2007 SCC 54, which examined the extent to which civil courts can enforce 
a civil obligation to perform a religious divorce (the CCLA intervened in the Supreme Court of 
Canada); 

Lund v. Boissoin AND The Concerned Christian Coalition Inc. (2006), CarswellAlta 2060 
(AHRCC), which examined the extent to which Alberta human rights law can limit a homophobic 
letter to the editor (the CCLA intervened before the Alberta Human Rights and Citizen 
Commission); 

Whatcott v. Assn. Of Licensed Practical Nurses (Saskatchewan), 2008 SKCA 6, concerning the 
freedom of expression of an off-duty nurse who picketed a Planned Parenthood facility- whether 
he should be subject to disciplinary action by the professional association of nurses for this 
activity (the CCLA intervened in the Saskatchewan Court of Appeal); 

R. v. Kang-Brown, 2008 SCC 18, and R. v. A.M, 2008 SCC 19, concerning the constitutionality 
of using dogs to conduct random warrantless inspections of high school students (the CCLA 
intervened in the Supreme Court of Canada); 

Michael Esty Ferguson v. Her Majesty the Queen, 2008 SCC 6, which concerned the 
constitutional challenge of a law requiring mandatory minimum sentences (the CCLA intervened 
in the Supreme Court of Canada); 
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83. Elmasry and Habib v. Roger's Publishing and MacQueen (No. 4), 2008 BCHRT 378, concerning 
the extent to which a British Columbia human rights law can limit the freedom of expression of a 
news magazine that had published offensive material about Muslims (the CCLA intervened 
before the British Columbia Human Rights Tribunal); 

84. Amnesty International Canada v. Canada (Minister of National Defence), 2008 FCA 40 I, 
concerning the extraterritorial application of the Charter, and specifically its application to 
Canadian Forces in Afghanistan and the transfer of detainees under Canadian control to Afghan 
authorities (the CCLA intervened in the Federal Court of Appeal); 

85. WIC Radio Ltd., et al. v. Kari Simpson, 2008 SCC 40, concerning the appropriate balance to be 
struck in the law of defamation when one person's expression of opinion may have harmed the 
reputation of another (the CCLA intervened in the Supreme Court of Canada); 

86. 

87. 

88. 

89. 

90. 

91. 

92. 

93. 

94. 

Toronto Police Services Board v. (Ontario) Information and Privacy Commissioner, 2009 ONCA 
20 regarding freedom of information and the extent to which the public's right to access 
electronic data requires that the institution render such data in retrievable form (the CCLA 
intervened in the Ontario Court of Appeal); 

R v. Patrick, 2009 SCC 17, concerning the constitutionality of police conducting warrantless 
searches of household garbage located on private property (the CCLA intervened in the Supreme 
Court of Canada); 

Robin Chatterjee v. Attorney General of Ontario, 2009 SCC 19, concerning the constitutionality 
of the civil forfeiture powers contained in Ontario's Civil Remedies Act, 2001 (the CCLA 
intervened in the Supreme Court of Canada); 

R. v. Suberu, 2009 SCC 33, concerning the constitutional right to counsel in the context of 
investigative detentions (the CCLA intervened in the Supreme Court of Canada); 

R. v. Grant, 2009 SCC 32, concerning the appropriate legal test for the exclusion of evidence 
under s. 24(2) of the Charter (the CCLA intervened in the Supreme Court of Canada); 

R. v. Harrison, 2009 SCC 34, concerning the appropriate application ofs. 24(2) of the Charter in 
cases where police have engaged in "blatant" and "flagrant" Charter violations (the CCLA 
intervened in the Supreme Court of Canada); 

Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37, concerning whether a provincial 
law requiring that all driver's licenses include a photograph of the license holder violates the 
freedom of religion of persons seeking an exemption from being photographed for religious 
reasons (the CCLA intervened in the Supreme Court of Canada); 

R v. Breeden, 2009 BCCA 463, concerning whether the constitutional right to freedom of 
expression applies in certain public and publicly accessible spaces (the CCLA intervened before 
the British Columbia Court of Appeal); 

R v. Chehil [2009] N.S.J. No. 515, concerning the permissibility of warrantless searches of 
airline passenger information by police (the CCLA intervened at the Nova Scotia Court of 
Appeal); 
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95. Matthew Miazga v. The Estate of Dennis Kvello, et al., 2009 SCC 51, concerning the appropriate 
legal test for the tort of malicious prosecution (the CCLA intervened at the Supreme Court of 
Canada); 

96. Johanne Desbiens, et al. v. Wal-Mart Canada Corporation, 2009 SCC 55, and Gaitan Plourde v. 
Wal-Mart Canada Corporation, 2009 SCC 54, concerning the interpretation of the Quebec 
Labour Code and the impact of the freedom of association guarantees contained in the Canadian 
Charter and the Quebec Charter (the CCLA intervened in the Supreme Court of Canada); 

97. Stephen Boissoin and the Concerned Christian Coalition Inc. v. Darren Lund, 2009 ABQB 592, 
which will examine the extent to which Alberta human rights law can limit a homophobic letter to 
the editor (the CCLA intervened before the Queen's Bench of Alberta); 

98. Quan v. Cusson, 2009 SCC 62, raising the novel question of a public interest responsible 
journalism defence, as well as the traditional defence of qualified privilege, in the setting of 
defamation law and its relationship to freedom of the press (the CCLA intervened in the Supreme 
Court of Canada); 

99. Peter Grant v. Torstar Corp., 2009 SCC 61concerning the creation and operation of a public 
interest responsible journalism defence (the CCLA intervened in the Supreme Court of Canada); 

I 00. Whitcombe and Wilson v. Manderson, December 18 2009, Ontario Superior Court of Justice File 
No. 31/09, concerning a Rule 21 motion to dismiss a defamation lawsuit being funded by a 
municipality (the CCLA intervened in the Ontario Superior Court of Justice); 

I 0 I. Karas v. Canada (Minister of Justice), (SCC File No. 32500) concerning the appropriateness of 
extraditing a fugitive to face the possibility of a death penalty without assurances that the death 
penalty will not be applied (the CCLA was granted leave to intervene at the Supreme Court of 
Canada but the case was dismissed as moot prior to the hearing); 

I 02. Prime Minister of Canada, et al. v. Omar Ahmed Khadr, 20 I 0 SCC 3, concerning Charter 
obligations to Canadian citizens detained abroad and the appropriateness of Charter remedies in 
respect to matters affecting the conduct of foreign relations (the CCLA intervened in the Supreme 
Court of Canada); 

103. R. v. Nasogaluak, 2010 SCC 6, concerning the availability of sentence reductions as a remedy for 
violations of constitutional rights (the CCLA intervened in the Supreme Court of Canada); 

I 04. Whatcott v. Saskatchewan (Human Rights Tribunal), 20 I 0 SKCA 26, concerning the extent to 
which a Saskatchewan human rights law can limit the expression of a man distributing anti­
homosexual flyers (the CCLA intervened in the Saskatchewan Court of Appeal); 

I 05. Leblanc eta!. c. Rawdon (Municipalite de) (Quebec Court of Appeal File No. 500-09-019915-
099) concerning the ability of a municipality to sue for defamation, the proper test for an 
interlocutory injunction in a defamation case, and the impact of"anti-SLAPP" legislation (the 
CCLA intervened at the Quebec Court of Appeal); 

106. Warman v. Fournier et al., 2010 ONSC 2126, concerning the appropriate legal test when a 
litigant in a defamation action is attempting to identity previously-anonymous internet -
commentators (the CCLA intervened at the Ontario Superior Court of Justice); 



I 07. . R. v. National Post, 20 I 0 SCC 16, concerning the relationship between journalist-source 
privilege, freedom of the press under s. 2b, and search warrant and assistance orders targeting the 
media (the CCLA intervened in the Supreme Court of Canada); 

108. Toronto Star Newspapers Ltd. v. Canada, 2010 SCC 21, concerning the constitutionality of 
mandatory publication bans regarding bail hearing proceedings when requested by the accused 
(the CCLA intervened in the Supreme Court of Canada); 

109. Smith v. Mahoney (U.S. Circuit Comt of Appeals for the Ninth Circuit, Court File No. 94-99003) 
concerning the constitutionality of carrying out a death sentence on an inmate who has spent 27 
years living under strict conditions of confinement on death row (the CCLA intervened in the 
U.S. Circuit Court of Appeals for the Ninth Circuit); 

I I 0. R v. Cornell, 20 I 0 SCC 31, concerning whether the manner in which police conduct a search, in 
particular an unannounced 'hard entry', constitutes a violation of s. 8 (the CCLA intervened in 
the Supreme Court of Canada); 

I I I. City of Vancouver, et al v. Alan Cameron Ward, et al., 2010 SCC 27, concerning whether an 
award of damages for the breach of a Charter right can made in the absence of bad faith, an abuse 
of power or tortious conduct (the CCLA intervened in the Supreme Court of Canada); 

I 12. R. v. Sinclair, 20IO SCC 35, R v. McCrimmon, 2010 SCC 36, and R. v. Willier, 2010 SCC 37, 
concerning the scope of the constitutional right to counsel in the context of a custodial 
interrogation (the CCLA intervened in the Supreme Court of Canada); 

I 13. R. v. N.S. et al., 2010 ONCA 670, concerning the balancing offreedom of religion and 
conscience and fair trial rigbts, where a sexual assault complainant is a religious Muslim woman 

,~. and the accused has requested that she be required to remove the veil before testif'ying (the CCLA 
intervened at the Ontario Court of Appeal); 

I I 4. The Toronto Coalition to Stop the War et al. v. The Minister of Public Safety and Emergency 
Preparedness and the Minister of Citizenship and Immigration Canada, 20 I 0 FC 957, concerning 
the freedom of association and freedom of expression implications of a preliminary assessment 
by the government that a British Member of Parliament who was invited to speak in Canada was 
inadmissible because the government claimed he had engaged in terrorism and was a member of 
a terrorist organization (the CCLA intervened in the Federal Court); 

I 15. Globe and Mail, a division ofCTVg/obemedia Publishing Inc. v. Attorney General of Canada, et 
al, 20 I 0 SCC 4 I, concerning the disclosure of confidential journalistic sources in the civil 
litigation context, and the constitutionality of a publication ban (the CCLA intervened in the 
Supreme Court of Canada); 

I 16. R v. Gomboc, 2010 SCC 55, concerning the constitutionality of police conducting warrantless 
searches of private dwelling houses using real-time electricity meters (the CCLA intervened 
in the Supreme Court of Canada); 

I I 7. Tiberiu Gavrila v. Minister of Justice, 20 I 0 SCC 57, concerning the interaction between the 
Immigration and Refugee Protection Act and the Extradition Act and whether a refugee can be 
surrendered for extradition to a home country (the CCLA intervened in the Supreme Court of 
Canada); 
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118. Reference reMarriage Commissioners Appointed Under the Marriage Act, 1995 S.S. 1995, c. M-
4.1, 20 II SKCA 3, concerning the constitutionality of proposed amendments to the Marriage Act 
that would allow marriage commissioners to refuse to perform civil marriages where doing so 
would conflict with commissioners' religious beliefs (the CCLA intervened at the Court of 
Appeal for Saskatchewan); 

119. Canadian Broadcasting Corporation et al. v. The Attorney General of Quebec et al., 20 II SCC 2, 
and Canadian Broadcasting Corporation v. Her Majesty the Queen and Stephan Dufour, 2011 
SCC 3 concerning the constitutional protection of freedom of the press in courthouses and the 
constitutionality of certain rules and directives restricting the activities of the press and the 
broadcasting of court proceedings (the CCLA intervened in the Supreme Court of Canada); 

120. R v. Caron, 2011 SCC 5, concerning the availability of advance cost orders in criminal and 
quasi-criminal litigation that raises broad reaching public interest issues (the CCLA intervened in 
the Supreme Court of Canada); 

121. R v. Ahmad, 2011 SCC 6, concerning the constitutionality ofss. 38 to 38.16 ofthe Canada 
Evidence Act, R.S.C. 1985 (the CCLA intervened in the Supreme Court of Canada); 

122. Fares Bou Malhab v. DiffUsion Metromedia CMR inc., et al., 2011 SCC 9, concerning statements 
made by a radio host, and examining the scope and nature of defamation under Quebec civil law 
in the context of the freedom of expression guarantees found in the Quebec and Canadian 
Charters (the CCLA intervened in the Supreme Court of Canada); 

123. Ontario (Attorney General) v. Fraser, 20 II SCC 20, concerning the exclusion of agricultural 
workers from Ontario's Labour Relations Act and whether the labour scheme put in place for 
these workers violated freedom of association under the Canadian Charter (the CCLA intervened 
in the Supreme Court of Canada); 

124. R v. K.M 2011 ONCA 252, concerning the constitutionality of taking DNA samples from young 
offenders on a mandatory or reverse onus basis (the CCLA intervened in the Ontario Court of 
Appeal); 

125. Issassi v. Rosenzweig, 2011 ONCA 302, concerning a 13 year old girl from Mexico who had been 
granted refugee status in Canada because of allegations that her mother had sexually abused her, 
and the subsequent return of that youth to her mother in Mexico, by a judge who did not conduct 
a risk assessment (the CCLA intervened at the Ontario Court of Appeal); 

126. Attorney General of Canada et al. v. Mavi et al., 2011 SCC 30, considering whether there is a 
need for procedural fairness in the federal immigration sponsorship regime (the CCLA intervened 
in the Supreme Court of Canada); 

127. Canada (Jriformation Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25, 
cases concerning whether Minister's offices, including the Prime Minister's Office, are 
considered "government institutions" for the purposes of the federal Access to Information Act 
(the CCLA intervened in the Supreme Court of Canada); 

128. Toussaint v. Attorney General of Canada, 2011 FCA 213, concerning whether a person living in 
Canada with precarious immigration status has the right to life-saving healthcare (the CCLA 
intervened in the Federal Court of Appeal); 



129. Phyllis Morris v. Richard Johnson, eta/., 2011 ONSC 3996, concerning a motion for production 
and disclosure brought by a public official and plaintiff in a defamation action in order to get 
identifYing information about anonymous bloggers (the CCLA intervened on the motion at the 
Ontario Superior Court of Justice); 

130. Canada (Attorney General) v. PHS Community Services Society, 2011 SCC 44, concerning a safe 
(drug) injection site, and the constitutionality of certain criminal provisions in relation to users 
and staff of the site (the CCLA intervened in the Supreme Court of Canada); 

131. Crookes v. Newton, 2011 SCC 4 7, concerning whether a hyperlink constitutes "publication" for 
the purposes of the law of defamation (the CCLA intervened in the Supreme Court of Canada); 

132. R v. Katigbak, 2011 SCC 48, considering the scope of the statutory defences to possession of 
child pornography (the CCLA intervened in the Supreme Court of Canada); 

133. R. v. Barros, 2011 SCC 51, considering the scope of the informer privilege and whether it extends 
to prohibit independent investigation by the defence which may unearth the identity of a police 
informer (the CCLA intervened in the Supreme Court of Canada); 

134. Batty v. City of Toronto, 20 II ONSC 6862, concerning the constitutionality of municipal bylaws 
prohibiting the erection of structures and overnight presence in public parks as applied to a 
protest (the CCLA intervened at the Ontario Superior Court of Justice); 

135. S.L. v. Commission scolaire des Chenes, 2012 SCC 7, concerning parents seeking to have their 
children exempt from participating in Quebec's Ethics and Religious Culture curriculum on the 
basis of their freedom of religion concerns (the CCLA intervened before the Supreme Court of 
Canada); 

136. Dare v. Barreau du Quebec, 2012 SCC 12, concerning the jurisdiction of a provincial law society 
to discipline members for comments critical of the judiciary (the CCLA intervened before the 
Supreme Court of Canada); 

137. R. v. Ipee/ee, 2012 SCC 13, concerning the application ofs. 718.2(e) of the Criminal Code and 
Gladue principles when sentencing an Aboriginal offender of a breach of long-tenn supervision 
orders (the CCLA intervened before the Supreme Court of Canada); 

138. Canada (Attorney General) v. Bedford, 2012 ONCA 186, concerning the constitutionality of 
certain prostitution-related offences (the CCLA intervened at the Ontario Court of Appeal); 

139. R. v. Tse, 2012 SCC 16, concerning the constitutionality of the Criminal Code's "warrantless 
:, wiretap" provisions (the CCLA intervened before the Supreme Court of Canada); 

140. Editions Ecosociete Inc. v. Banro Corp., 2012 sec 18, conceming the appropriate test for 
jurisdiction and forum non conveniens in a multi-jurisdictional defamation lawsuit and the 
implications of these jurisdictional issues on freedom of expression (the CCLA intervened before 
the Supreme Court of Canada); 

141. Peel (Police) v. Ontario (Special Investigations Unit), 2012 ONCA 292, concerning the 
jurisdiction of Ontario's Special Investigations Unit to investigate potentially criminal conduct 
committed by a police officer who has retired since the time of the incident (the CCLA intervened 
before the Ontario Superior Court of Justice and the Ontario Court of Appeal); 
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142. Pridgen v. University of Calgary, 2012 ABCA 139, which considers whether a university can 
discipline students for online speech and whether the Canadian Charter of Rights and Freedoms 
applies to disciplinary proceedings at a university (the CCLA intervened before the Alberta Court 
of Appeal); 

143. J.N. v. Durham Regional Police Service, 2012 ONCA 428, concerning the retention of non­
conviction disposition records by police services (the CCLA intervened in the Ontario Court of 
Appeal; CCLA also intervened before the Ontario Superior Court of Justice, J.N. v. Durham 
Regional Police Service, 20 II ONSC 2892); 

144. Opitz v. Wrzesnewskyj, 2012 SCC 55, concerning the proper interpretation of the Canada 
Elections Act in the context of elections contested based on "irregularities," and in light of s. 3 of 
the Charter (CCLA intervened before the Supreme Court of Canada); 

145. Canada (Human Rights Commission) v. Warman, 2012 FC 1162, concerning the constitutionality 
of the hate speech prohibitions in the Canadian Human Rights Act (the CCLA intervened in the 
Federal Court of Canada); 

146. 

147. 

148. 

R. v. Cuttell, 2012 ONCA 661 and R. v. Ward, 2012 ONCA 660, concerning the permissibility of 
warrantless searches of internet users' identifYing customer information (the CCLA intervened at 
the Ontario Court of Appeal); 

Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 
2012 sec 45, concerning the issue of the appropriate test for granting standing in a public 
interest case (CCLA intervened before the Supreme Court of Canada); 

R v. Cole, 2012 SCC 53, examining an employee's reasonable expectation of privacy in 
employer-issued computers and the application of s. 8 to police investigations at an individual's 
workplace (CCLA intervened before the Supreme Court of Canada); 

149. R v. Prokofiew, 2012 SCC 49, concerning the inferences that could be made from accused 
person's decision not to testif'y (CCLA intervened before the Supreme Court of Canada); 

!50. A.B. v. Bragg Communications Inc., 2012 SCC 46, concerning the proper balance between the 
transparency of court proceedings and the privacy of complainants (CCLA intervened before the 
Supreme Court of Canada); 

!51. Lund v. Boissoin, 2012 ABCA 300, which considers the extent to which Alberta human rights 
law can limit a homophobic letter to the editor (the CCLA intervened before the Alberta Court of 
Appeal); 

152. R. v. Khawaja, 2012 SCC 69 and Sriskandarajah v. United States of America, 2012 SCC 70 
which together considered whether the definition of"terrorist activity" introduced by the Anti­
Terrorism Act 2001, amending the Criminal Code, infringe the Charter (CCLA intervened before 
the Supreme Court of Canada); 

!53. R. v. NS, 2012 SCC 72, concerning the balancing of freedom of religion and conscience and fair 
trial rights, where a sexual assault complainant is a religious Muslim woman and the accused has 
requested that she be required to remove the veil before testifYing (the CCLA intervened before 
the Supreme Court of Canada); 



154. R v. Davey, 2012 SCC 75, R. v. Emms, 2012 SCC 74 and R. v. Yumnu, 2012 SCC 73, concerning 
the Crown's vetting of prospective jurors prior to jury selection and the failure to provide disclose 
information to defence counsel (CCLA intervened before the Supreme Court of Canada); 

!55. R v. Manning, 2013 SCC I, concerning the proper interpretation of a criminal forfeiture 
provision, and whether courts may consider the impact of such forfeiture on offenders, their 
dependents, and affected others; 

156. Saskatchewan Human Rights Commission v. William Whatcott, 2013 SCC II, concerning the 
constitutionality and interpretation of the hate speech provisions of the Saskatchewan Human 
Rights Code and the extent to which that law can limit the expression of a man distributing anti­
homosexual flyers; 

157. R v. Mernagh, 2013 ONCA 67, concerning the constitutionality of medical marijuana 
~- regulations; 

' ' 

158. Tigchelaar Berry Farms v. Espinoza, 2013 ONSC 1506, concerning temporary migrant workers 
who, following their te1mination, were immediately removed from Canada by their employers 
pursuant to a government-mandated employment contract; 

159. R. v. TEL US Communications Co., 2013 SCC 16, concerning the interpretation of the interception 
provisions of the Criminal Code and whether the authorizations in a General Warrant and 
Assistance Order are sufficient to require a cell phone company to forward copies of all incoming 
and outgoing text messages to the police; 

160. R. v. Pham, 2013 SCC 15, concerning whether the demands of proportionality in sentencing 
require that the individual accused's circumstances be taken into account to include a collateral 
consequence, such as deportation; 

!61. Canadian Human Rights Commission v. Canada (Attorney General), 2013 FCA 75, in which the 
court considered whether an allegation that the Government of Canada has engaged in prohibited 
discrimination by under-funding child welfare services for on-reserve First Nations children, in 
order to succeed, requires a comparison to a similarly situated group; 

162. 

163. 

164. 

165. 

Pennerv. Niagara (Regional Police Sen•ice Board), 2013 SCC 19, concerning the use of issue 
estoppel in the context of civil claims against the police; 

R. v. Saskatchewan Federation of Labour, 2013 SKCA 43, concerning essential services 
legislation and the freedom to strike; 

R v. Welsh, 20 13 ONCA 190, concerning the constitutionality of an undercover police officer 
posing as a religious or spiritual figure in order to elicit information from a suspect; 

Communications, Energy and Paperworkers Union of Canada, Local30 v. Irving Pulp & Paper, 
Ltd., 2013 SCC 34, concerning employee privacy and the reasonableness of randomized alcohol 
testing in the workplace; 

166. RC v. District School Board of Niagara, 2013 HRTO 1382, concerning the policy and practice of 
distribution of non-instructional religious material within the school board system and whether it 
is discriminatory on the basis of creed; 



167. Divito v. Canada (Public Safety and Emergency Preparedness), 20 I 3 SCC 4 7, concerning the 
government's refusal to permit Canadians detained abroad to serve the remainder of their 
sentence in Canada and the application of s. 6 of the Charter (the CCLA also intervened at the 
Federal Court of Appeal, 20 I I FCA 39); 

168. R v. Chehil, 2013 SCC 49, and R v. Mackenzie, 2013 SCC 50, concerning the "reasonable 
suspicion" standard and the right to be free from unreasonable search and seizure; 

,- I 69. Ezokola v. Minister of Immigration and Citizenship, 20 I 3 SCC 40, concerning application of the 
exclusion clause I(F)(a) of the 1951 UN Refugee Convention, as incorporated in the IRPA, and 
the proper test for complicity in war crimes and crimes against humanity. The case considers an 
individual who has been denied refugee status because he was employed by the government of 
the Democratic Republic of Congo at a time that international crimes were committed by the 
State; 

,-

I 
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170. Reva Landau v. Ontario (Attorney General), 2013 ONSC 6152, concerning the constitutionality 
of the current funding of Ontario's Catholic schools; 

171. R v. Vu, 2013 SCC 60, concerning the scope of police authority to search computers and other 
personal electronic devices found within a place for which a warrant to search has been issued; 

172. Alberta (Information and Privacy Commissioner) v. United Food and Commercial Workers, 
Local401, 2013 SCC 62, concerning the constitutionality of Alberta's Personal Information 
Protection Act in light of its impact on a union's freedom of expression in respect of activities on 
a picket line; 

173. Faysal v. General Dynamics Land Systems Canada (Ontario Human Rights Tribunal File No. 
2009-03006-I), concerning the application by a Canadian employer of the US International 
Traffic in Arms Regulations, and whether such application constitutes discrimination, contrary to 
the Ontario Human Rights Code, the Charter of Rights and Freedoms, and Canadian legal 
obligations pursuant to international human rights law (matter settled before a hearing); 

174. Woodv. Schaeffer, 2013 SCC 71, concerning the scope of public interest standing and the 
interpretation of certain Regulations governing investigations conducted by Ontario's Special 
Investigations Unit (the CCLA also intervened at the Ontario Court of Appeal, 201 I ONCA 716); 

I 75. Bernard v. Canada (Attorney General), 2014 SCC I 3, concerning an employer sharing the 
contact information of a Rand employee with a union and whether this violates rights to privacy 
and the freedom not to associate; 

176. John Doe v. Ontario (Finance), 20 I 4 SCC 36, concerning an exception in Ontario's Freedom of 
Information and Protection of Privacy Act for advice and recommendations to a Minister; 

177. Mission Institution v. Khela, 20 I 4 SCC 24, concerning the scope of habeas corpus, the disclosure 
obligations on a correctional institution when they conduct an involuntary transfer, and the 
remedies that are available pursuant to a habeas application; 

I 78. R. v. Summers, 20 I 4 SCC 26, concerning the presumption of innocence and the interpretation of 
"circumstance[ s]" that may justify granting enhanced credit for pre-trial custody under s. 7 I 9(3. I) 
of the Criminal Code; 



,-

179. Canada (Citizenship and Immigration) v. Harkat, 2014 SCC 37, concerning the constitutionality 
of Canada's "security certificate" regime, particularly the restrictions on communications 
between a Named Person and the Special Advocate; 

180. France v. Diab, 2014 ONCA 374, regarding whether an extradition judge must engage in a 
limited weighing of evidence to assess the sufficiency of evidence for committal to extradition 
and whether a failure to do so would violates. 7 of the Charter; 

181. R v. Spencer, 2014 SCC 43, concerning the permissibility of warrantless searches of internet 
users' identifYing customer information; 

182. R v. Taylor, 2014 SCC 50, concerning the right to counsel and whether intentional police 
reliance on medical procedures to gather evidence without implementing the right to counsel 
violates s. 8 of the Charter; 

183. R. v. Hart, 20 14 SCC 52, concerning the constitutionality and admissibility of a confession 
obtained through a "Mr. Big" police operation; 

184. Febles v. Canada (Citizenship and Immigration), 2014 SCC 68, concerning whether a court must 
consider an individual's rehabilitation when seeking to exclude a refugee from Canada for 
"serious prior criminality"; 

185. Kazemi Estate v. Islamic Republic of/ran, 2014 SCC 62, concerning the application ofthe 
Charter to the State Immunity Act and whether it denies state immunity for acts committed by 
foreign governments when such acts result in violations of international law prohibitions against 
torture (the CCLA also intervened at the Quebec Court of Appeal, 2012 QCCA 1449); 

186. Wake ling v. United States of America, 2014 SCC 72, regarding the constitutionality of sections of 
the Criminal Code and the Privacy Act that allow for the substance of wiretaps to be disclosed to 
foreign law enforcement actors; 

187. R v. Fearon, 2014 SCC 77, concerning the scope of the police power to search incident to arrest 
and whether it extends to a warrantless search of personal electronic devices (the CCLA also 
intervened atthe Ontario Court of Appeal, 2013 ONCA 106); 

188. PS v. Ontario, 2014 ONCA 900, concerning detention under mental health law and the scope of 
Charter protection afforded to a person with a hearing impairment and linguistic needs, in a 
situation of compound rights violations; 

189. Mounted Police Association of Ontario v. Canada (Attorney General), 2015 SCC I, concerning 
the constitutionality of the labour relations regime for members of the Royal Canadian Mounted 
Police; 

190. Nadeau-Dubois c. Morasse, 2015 QCCA 78, concerning an appeal of a contempt conviction in 
respect of an individual who made public statements about the legitimacy of certain protest 
activities; 

191. Groia v. Law Society of Upper Canada, 2015 ONSC 686, concerning a finding of professional 
misconduct made against a lawyer on the basis of incivility and the question of when such a 
finding impacts freedom of expression (the CCLA also intervened before the Law Society Appeal 
Panel, 2013 ON SLAP 41 ); 
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192. Carter v. Canada (Attorney General), 2015 SCC 5, concerning the constitutionality of the 
Criminal Code prohibition on assisted suicide in light of the rights protected under ss. 7 and 15 of 
the Charter; 

193. 

194. 

195. 

196. 

197. 

Canada (Attorney General) v. Federation of Law Societies of Canada, 2015 SCC 7, concerning 
the impact of provisions of the Proceeds of Crime (Money Laundering) and Terrorist Financing 
Act, and associated regulations, on solicitor-client privilege and whether these provisions 
unjustifiably violates. 7 of the Charter; 

Bag/ow v. Smith, 2015 ONSC 1175, concerning the fair comment defence and the approach to 
defamation cases where the allegedly defamatory publication takes place within the 
"blogosphere"; 

Loyola High School V. Quebec (Attorney General), 2015 sec 12, concerning whether a private 
religious high school should be exempted from the requirement to teach Quebec's Ethics and 
Religious Culture curriculum and whether the failure to grant an exemption violates the 
institution's freedom of religion; 

Figueiras v. Toronto (Police Services Board), 2015 ONCA 208, regarding whether a roving 
police "stop and search" checkpoint targeting apparent protesters during the 020 Summit violated 
ss. 2 and 7 of the Charter; 

R v. Nur, 2015 SCC 15, concerning the constitutionality of various provisions of the Criminal 
Code which impose mandatory minimum sentences for the possession of a prohibited firearm (the 
CCLA also intervened at the Ontario Court of Appeal, 2013 ONCA 677, and at the Ontario 
Superior Court of Justice, 2011 ONSC 4874); 

198. Mouvement lai'que quebecois v. Saguenay (City), 2015 SCC 16, concerning whether the rights to 
equality or to freedom of religion as protected under the Quebec Charter of human rights and 
freedoms are violated when a prayer is recited at the outset of a municipal council meeting; 

199. Henry v. British Columbia (Attorney General), 2015 SCC 24, regarding the availability of 
Charter remedies for non-disclosure of evidence at trial and whether claimants should be required 
to prove prosecutorial malice in the Charter claim; 

200. Bowden Institution v. Khadr, 20 15 SCC 26, regarding the proper interpretation of the 
International Transfer of Offenders Act as applied to the sentence received by a Canadian citizen 
sentenced in the United States and whether the sentence should be served in a provincial 
correctional facility; 

20 I. R v. St-Cloud, 2015 SCC 27, regarding the interpretation of the power to deny bail because 
detention is necessary to maintain confidence in the administration of justice; 

202. R v. Barabash, 2015 SCC 29, considering the scope of the private use exception to making and 
possessing child pornography; 

203. R v. Smith, 20 15 SCC 34, concerning the constitutionality of the Marijuana Medical Access 
Regulations and whether the limitation in the Regulations restricting legal possession to only 
dried marijuana unreasonably infringes s. 7 Charter rights; 
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204. Equustek Solutions Inc. v. Google Inc., 2015 BCCA 265, concerning the validity of an order of 
the BC Supreme Court that requires a global internet search service to delete certain websites 
from its search results worldwide; 

205. Taylor-Baptiste v. Ontario Public Service Employees Union, 2015 ONCA 495, concerning the 
role of the Charter of Rights and Freedoms in the interpretation of the Ontario Human Rights 
Code by the Human Rights Tribunal of Ontario, and in particular how the Charter protection of 
freedom of expression impacts on the Code's protections (the CCLA also intervened before the 
Ontario Superior Court of Justice, 2014 ONSC 2169); 

206. Frankv. Canada (Attorney General}, 2015 ONCA 536, concerning the constitutionality of 
provisions of the Canada Elections Act that preclude Canadian citizens who have resided outside 
of the country for more than five years from voting in federal elections; 

207. Quebec (Commission des droits de Ia personne et des droits de Ia jeunesse) v. Bombardier Inc. 
(Bombardier Aerospace Training Center), 2015 SCC 39, concerning the application of the 
Quebec Charter to a Canadian company's refusal to train a Pakistan-born Canadian pilot because 
he was refused clearance under a US program requiring security checks for foreigners; 

208. Disciplinary Hearings of Superintendent David Mark Fenton, Toronto Police Service 
Disciplinary Tribunal decision dated 25 August 2015, regarding whether the mass arrest of 
hundreds of individuals at two locations during the 020 Summit constituted a violation of ss. 2 
and 9 of the Charter and whether the officer's conduct amounted to misconduct under the Police 
Services Act; 

209. R. v. Appulonappa, 2015 SCC 59, and BOlO v. Canada (Citizenship and Immigration), 2015 
SCC 58, concerning the constitutionality of criminal and immigration sanctions imposed on those 
who provide assistance to refugee claimants as "human smugglers" (CCLA also intervened in R 
v. Appulonappa before the BC Court of Appeal, 2014 BCCA 163 ); 

210. Schmidt v. Attorney General of Canada, 2016 FC 269, concerning the proper interpretation of 
statutory provisions requiring the Minister of Justice to report to Parliament on the 
constitutionality of proposed legislation; 

211. Goodv. Toronto (Police Services Board), 2016 ONCA 250, regarding the certification of a class 
action arising from alleged police misconduct during the 20 I 0 020 Summit; 

212. Villeneuve c. Montreal (Ville de), 2016 QCCA 2888, concerning the constitutionality of a City of 
Montreal by-law that prohibits the holding of gatherings and marches without informing the 
police of the itinerary and location and prohibiting individuals participating in such gatherings 
from covering their faces without valid justification; 

213. Groia v. Law Society of Upper Canada, 2016 ONCA 471, concerning a finding of professional 
misconduct made against a lawyer on the basis of incivility and the question of when such a 
finding impacts freedom of expression; and 

214. Trinity Western University v. Law Society of Upper Canada, 2016 ONCA 518, considering the 
Law Society of Upper Canada's decision not to accredit the proposed law school at Trinity 
Western University, and whether the decision strikes an appropriate balance between freedom of 
religion and equality. 
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215. 

216. 

217. 

CCLA Interventions -Hearing or Decision Pending 

Mitchell v. Jackman (Newfoundland and Labrador Supreme Court File No. 20 II 01 G 7277), 
concerning the constitutionality of provisions of the Newfoundland Elections Act which allow for 
special ballot voting prior to an election writ being dropped; 

Ernst v. Energy Resources Conservation Board (Supreme Court of Canada File No. 36167), 
concerning the availability of a Charter remedy where a statute has a general immunity clause; 

R. v. Donnelly and R v. Gowdy (Ontario Court of Appeal File Nos. C59680 and C59875), 
concerning the availability of a sentence reduction remedy under s. 24(1) of the Charter and 
whether such a remedy allows courts to reduce an offender's sentence below the statutory 
mandatory minimum; 

218. Jean-Franr;ois Morasse v. Gabriel Nadeau-Dubois (Supreme Court of Canada File No. 36351), 
concerning an appeal of a contempt conviction in respect of an individual who made public 
statements about the legitimacy of certain protest activities (CCLA also intervened before the 
Quebec Court of Appeal, 2015 QCCA 78); 

219. R. v. Saikaley (Ontario Court of Appeal File No. C57065), concerning the proper interpretation of 
the Customs Act in relation to the warrantless search of cell phones (or other electronic devices) 
of anyone entering Canada; 

220. Thompson v. Ontario (AG) (Ontario Court of Appeal File No. C57803), concerning a 
constitutional challenges to schemes in Ontario's Mental Health Act that permit the involuntary 
detention and coerced medical treatment for individuals who are nota danger to themselves or 
others; 

221. Google Inc. v. Equustek Solutions Inc., eta/. (Supreme Court of Canada File No.: 36602), 
concerning the validity of an order of the BC Supreme Court that requires a global internet search 
service to delete certain websites from its search results worldwide; and 

222. BC Freedom of Information and Privacy Association v. Attorney General of British Columbia 
(Supreme Court of Canada File No.: 36495), concerning the constitutionality of provisions of the 
British Columbia Election Act requiring registration of third party advertisers without a threshold 
spending limit. 

The CCLA has also litigated significant civil liberties issues as a party in the following cases and 
inquests: 

223. Canadian Civil Liberties Association v. Ontario (Minister of Education) (1990), 71 OR (2d) 341 
(CA), reversing (1988), 64 OR (2d) 577 (Div Ct), concerning whether a program of mandatory 
religious education in public schools violated the Charter's guarantee of freedom of religion; 

224. Canada (Canadian Human Rights Commission) v. Toronto-Dominion Bank (re Canadian Civil 
Liberties Association), [1996]1I2 FTR 127, affirmed [1998]4 FC 205 (CA), concerning whether 
an employer's policy requiring employe\'s to submit to a urine drug test was discriminatory under 
the Canadian Human Rights Act; 

225. Corporation of the Canadian Civil Liberties Association v. Ontario (Civilian Commission on 
Police Services) (2002), 61 OR (3d) 649 (CA), concerning the proper evidentiary standard to be 
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226. 

227. 

applied under the Ontario Police Services Act when the Civilian Commission on Police Services 
considers the issue of hearings into civilian complaints of police misconduct; 

Canadian Civil Liberties Association v. Toronto Police Service, 2010 ONSC 3525 and 2010 
ONSC 3698, concerning whether the use of Long Range Acoustic Devices (LRADs) by the 
Toronto Police Service and the Ontario Provincial Police during the G20 Summit in June 2010 
violated Regulation 926 of the Police Services Act and ss. 2 and 7 of the Charter; 

Inquest into the Death of Ashley Smith (Office of the Chief Coroner) (Ontario), concerning the 
death of a young woman with mental health issues, who died by her own hand while in prison, 
under the watch of correctional officers; 

228. Corporation of the Canadian Civil Liberties Association and Christopher Parsons v. Attorney 
General (Canada) (Ontario Superior Court File No. CV-14-504139), an application regarding the 
proper interpretation of certain provisions of the federal Personal Information Protection and 
Electronic Documents Act which have been used to facilitate warrantless access to internet 
subscriber information (application ongoing); 

229. Corporations of the Canadian Civil Liberties Association and the Canadian Association of 
Elizabeth Fry Societies v. Attorney General (Canada) (Ontario Superior Court File No. CV -15-
520661 ), an application regarding the constitutionality of provisions of the Corrections and 
Conditional Release Act which authorize "administrative segregation" in Canadian correctional 
institutions (application ongoing); and 

230. Corporation of the Canadian Civil Liberties Association, et al. v. Attorney General (Canada) 
(Ontario Superior Court File No. CV-15-532810), an application concerning the constitutionality 
of provisions of various pieces of legislation as a result of the Anti-Terrorism Act, 2015 
(application ongoing). 

~l 
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Court File No.: A-105-16 

FEDERAL COURT OF APPEAL 

BETWEEN: 

EDGAR SCHMIDT 

Appellant 

-and-

ATTORNEY GENERAL OF CANADA 
Respondent 

WRITTEN REPRESENTATIONS OF THE PROPOSED INTERVENER, 
THE CANADIAN CIVIL LffiERTIES ASSOCIATION 

(Motion for Leave to Intervene) 

PART 1: STATEMENT OF FACTS 

1. This motion is brought to this Honourable Court by the Canadian Civil Liberties 

Association (the "CCLA"), for an order granting it leave to intervene in this appeal pursuant to 

Rule 109 of the Federal Court Rules. The CCLA seeks to make written and oral submissions to 

assist this Honourable Court in its determination of the appeal and does not intend to duplicate 

arguments made by the parties. 

2. The Appellant commenced a simplified action in the Federal Court seeking primarily 

declaratory relief related to the proper interpretation of section 3 of the Canadian Bill of Rights, 

section 4.1 of the Department of Justice Act, and section 3(2) and (3) of the Statutory 

Instruments Act (hereinafter collectively the "statutory examination provisions"). The CCLA 

sought leave to intervene in the Federal Court action. The parties consented to CCLA' s 

intervention on terms and the Court granted CCLA's motion. 

3. CCLA seeks to intervene in the appeal of this matter because it has a genuine interest in 

ensuring that Canada's laws are compliant with constitutional standards and in government 

transparency and accountability. The CCLA has significant knowledge and expertise on this 



subject, and a distinct perspective that will be of assistance to this Honourable Court. While both 
;: 
; of the parties to this appeal approach the questions at issue from the perspective of those charged 
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with interpreting and applying the statutory examination provisions, the CCLA offers the 

perspective of the public that is directly and significantly affected by the interpretative approach 

taken by the government actors - in this case, the Minister of Justice ("Minister") and Deputy 

Minister of Justice ("Deputy Minister"). It is in the interests of justice that the motion for leave 

to intervene be granted. The CCLA's intervention will contribute to ensuring the just, most 

expeditious, and least expensive determination of the appeal on its merits. 

The Proposed Intervener - The CCLA 

4. The CCLA is a national, non-profit, non-partisan, nongovernmental organization, 

constituted in 1964, to promote respect for and observance of fundamental human rights and 

civil liberties in Canada. The CCLA's work, which includes research, public education, and 

advocacy, aims to defend and ensure the protection and full exercise of those rights and liberties. 

The CCLA has thousands of paid supporters, a number of affiliated chapters across the country, 

and associated group. members. A wide variety of persons, occupations, and interests is 

represented in the national membership. 

Affidavit of Sukanya Pillay in support of a motion for leave to intervene 
sworn August 19, 2016 ("Pillay Affidavit") at para 7 

5. The CCLA has relevant expertise in the issues raised in this appeal. In particular, the 

CCLA has litigated and intervened in dozens of significant constitutional cases in which the 

government's position on the constitutionality of legislation was seriously challenged, often 

successfully. The CCLA has also participated in dozens of parliamentary committee meetings, 

making submissions on the constitutionality of proposed legislation. In addition, CCLA has been 

engaged in consultations with leading experts in constitutional law and political science and is 

preparing to launch a report outlining recommendations to improve Canada's commitment to 

Charter rights in the legislative process. The compliance of legislation with Canada's 

Constitution is a core part of CCLA' s mandate. 

Pillay Affidavit, supra, at paras 12-13 
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6. The CCLA has a lengthy history of involvement in issues related to the accountability 

' and transparency of government actors, their compliance with constitutionally guaranteed rights, 

and issues of access to justice, all of which are implicated in this appeal. One important aspect of 

the CCLA's activities has been intervening in litigation where such issues are raised. Some of 

the cases concerning government accountability and transparency in which the CCLA has 

intervened are: 
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(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

John Doe V. Ontario (Finance), 2014 sec 36, concerning an exception in 
Ontario's Freedom of Information and Protection of Privacy Act for advice and 
recommendations to a Minister; 

Opitz v. Wrzesnewskyj, 2012 SCC 55, concerning the proper interpretation of the 
Canada Elections Act in the context of elections contested based on 
"irregularities," and in light of section 3 of the Charter; 

Canada (Information Commissioner) v. Canada (Minister of National Defence), 
2011 SCC 25, concerning whether Ministers' offices, including the Prime 
Minister's Office, are considered "government institutions" for the purposes of 
the federal Access to Information Act; 

Leblanc et al. c. Rawdon (Municipalite de) (Quebec Court of Appeal File No. 
500-09-0 19915-099) concerning the ability of a municipality to sue for 
defamation, the proper test for an interlocutory injunction in a defamation case, 
and the impact of"anti-SLAPP" legislation; 

R. v. Breeden, 2009 BCCA 463, concerning whether and how the constitutional 
right to freedom of expression applies in certain public and publicly accessible 
spaces, including a town hall; 

Amnesty International Canada v. Canada (Minister of National Defence), 2008 
FCA 40 I, concerning the extraterritorial application of the Charter, and 
specifically its application to Canadian Forces in Afghanistan and the transfer of 
detainees under Canadian control to Afghan authorities; and 

Montague v. Page (2006), 79 O.R. (3d) 515 (Ont. S.C.J.), which considered the 
Charter's guarantee of freedom of expression to the question of whether 
municipalities can sue local residents for defamation. 

Pillay Affidavit, supra, at para 15 

7. The CCLA has also intervened in a number of cases that implicate access to justice, 

highlighting how unconstitutional laws affect vulnerable individuals, and the challenges that 

individuals may face when seeking to hold government to account. Some of these cases are: 

3 

t_fp 



(a) Henry v. British Columbia (Attorney General), 2015 SCC 24, regarding the 
availability of Charter remedies for non-disclosure of evidence at trial and 
whether claimants should be required to prove prosecutorial malice in the Charter 
claim; 

(b) Canada (Attorney General) V. Federation of Law Societies of Canada, 2015 sec 
7, concerning the impact of provisions of the Proceeds of Crime (Money 
Laundering) and Terrorist Financing Act, and associated regulations, on solicitor­
client privilege and whether these provisions unjustifiably violate s. 7 of the 
Charter; 

(c) Canada (Attorney General) v. Downtown Eastside Sex Workers United Against 
Violence Society, 2012 SCC 45, concerning the issue of the appropriate test for 
granting standing in a public interest case; 

(d) R. v. Caron, 2011 SCC 5, concerning the availability of advance cost orders in 
criminal and quasi-criminal litigation that raises broad reaching public interest 
issues; 

(e) City of Vancouver, et al v. Alan Cameron Ward, et al., 2010 SCC 27, concerning 
whether an award of damages for the breach of a Charter right can made in the 
absence of bad faith, an abuse of power or tortious conduct; and 

(f) R. v. Nasogaluak, 2010 SCC 6, concerning the availability of sentence reductions 
as a remedy for violations of constitutional rights. 

Pillay Affidavit, supra, at para 16 

8. The CCLA's members and the broader Canadian public are directly affected when Jaws 

of questionable constitutional status are brought forward in Parliament or passed into law. The 

CCLA has seen first-hand the consequences oflegislative drafting that does not accord sufficient 

attention to constitutional compliance. The CCLA seeks to bring its unique perspective and 

significant expertise and experience to bear in this appeal, in order to be of assistance to this 

Honourable Court. 

PART II: POINTS IN ISSUE 

9. The sole point in issue on this motion is whether the CCLA should be granted leave to 

intervene in this appeal pursuant to Rule I 09 of the Federal Courts Rules. 

Rule 109 of the Federal Courts Rules, SOR/98-106 
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PART III: SUBMISSIONS 

Scope of the CCLA's Proposed Intervention 

10. The CCLA seeks leave to assist this Honourable Court in its determination of this appeal. 

~ The primary question at issue is whether the Federal Court erred in upholding the current 

interpretation of the statutory examination provisions and in finding that the interpretation is 

I lawful and in keeping with the Minister and Deputy Minister's obligations. 

' I 

I 
I 

I 

11. The CCLA seeks to assist the Court by elaborating on the key principles that should 

inform the interpretation and application of the provisions. 

(a) Specifically, the CCLA supports the Plaintiff's request for declaratory relief with 
respect to the current approach to the provisions (as requested at paragraphs 93(a), 
(b) and (c)) of the Appellant's factum, but takes no position on the other relief 
requested. 

(b) Rather than attempt to offer the Court the "correct" interpretation of the statutory 
examination provisions, the CCLA will provide the perspective of a non­
govermnent actor to help inform the Court's ultimate interpretation. 

Pillay Affidavit, supra, at para 18 

12. If granted leave to intervene, the CCLA will argue the following: 

(a) 

(b) 

(c) 

The Respondent's interpretation and application of the statutory examination 
provisions (upheld by the Court below) defeats the purpose of the provisions in 
light of constitutional principles including constitutionalism, the rule of law, and 
the separation of powers. The consequences of such an approach on the Canadian 
public are significant. 

The interpretive approach to the statutory examination provisions adopted by the 
Court below ignores the significant obligations and responsibilities that reside in 
the executive and legislative branches to ensure constitutional compliance before 
legislation is passed and instead places the responsibility squarely and solely on 
the shoulders of the judicial branch. This is inconsistent with fundamental 
constitutional principles. 

The obligations placed on the executive and legislative branches are clear from 
the structure of the Constitution itself, and in particular, sections I and 33 of the 
Charter. Section 1 states that reasonable limits on rights and freedoms guaranteed 
by the Charter must be "demonstrably justified", placing the onus of justification 
on govermnent not only at the stage when a law is challenged in court, but when 
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(d) 

(e) 

limitations on rights are created in the law. Section 33 contemplates that 
Parliament can and will frankly declare any departures from the Charter. 

The credible argument approach fails to make the issue of whether there is a 
departure from the Charter (that makes a section 1 justification or a section 33 
invocation necessary) a site of democratic debate. It further fails to ensure that 
any limitations on, or departures from, the Charter are passed in recognition of 
Canada's constitutional commitments . 

The court-centric approach adopted by the Court below places the burden of 
ensuring constitutional compliance on ordinary Canadians, who must challenge 
legislation in court. This process is costly and can be subject to significant delay. 
Legislation may also be reviewed piecemeal, or not reviewed at all, if issues of 
standing or ripeness pose barriers. 

(f) The statutory examination provisions serve to bolster and buttress the obligations 
already inherent in our constitutional structure. They mandate the Minister of 
Justice (or Deputy Minister of Justice) to scrutinize legislation for its compliance 
with guaranteed rights and freedoms. The credible argument approach undermines 
this purpose by reducing the interpretive standard to its lowest possible point, 
thereby stripping the reporting requirement of meaning. 

(g) Charter scrutiny is a complex task that requires policy consideration and nuanced 
legal analysis. The statutory examination provisions must be read to avoid the 
absurd proposition of requiring the Minister of Justice to provide a definitive 
"yes" or "no" answer, as well as to avoid requiring the Minister of Justice to 
guarantee constitutional compliance. 

(h) If the statutory examination provisions are approached from the perspective of the 
Canadian public, a more robust standard is clearly called for. One possibility is to 
report to Parliament when the Minister forms the opinion that a piece of 
legislation is, more likely than not, inconsistent with the Constitution. Another 
option is to require greater transparency in the legal opinions provided on draft 
legislation by circumscribing the scope of solicitor-client privilege in the context 
of government lawyers. 

Pillay Affidavit, supra, at para. 19 

13. The Court must ultimately determine how the statutory examination provisions must be 

interpreted. The CCLA' s argument will stress that rather than allowing the Minister to test what 

policy choices the government can get away with, robust review and transparency is required. 

Pillay Affidavit, supra, at para 20 
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14. While the Appellant has raised aspects of some of these issues in his written submissions, 

his argument is primarily focused on fundamental principles of statutory interpretation and 

legislative history. The CCLA's submissions will be rooted firmly in a concern for the proper 

constitutional roles of the branches of government, will provide detailed argument on this point, 

and will bring to bear a broader perspective, beyond the interests of the parties. 

The Legal Test for Leave to Intervene 

15. Jurisdiction to grant leave to intervene is determined by Rule 109 of the Federal Courts 

Rules. This Honourable Court has identified six factors relevant to a court's exercise of its 

~ discretion to grant leave: 

' I 

(a) Is the proposed intervener directly affected by the outcome? 

(b) Does there exist a justiciable issue and a veritable public interest? 

(c) Is there an apparent lack of any other reasonable or efficient means to submit the 
question to the Court? 

(d) Is the position of the proposed intervener adequately defended by one of the 
parties to the case? 

(e) Are the interests of justice better served by the intervention of the proposed third 
party? 

(f) Can the Court hear and decide the case on its merits without the proposed 
intervener? 

The decision to grant leave is discretionary and a proposed intervener need not satisfy each 

factor in order to be granted leave to intervene. 

Canadian Union of Public Employees (Airline Division) v. Canadian Airlines 
International, [2000] F.C.J. No. 220 (F.C.A.) at para 8 (QL) 

DBC Marine Safety Systems v. Canada (Commissioner of Patents), 2008 FCA 
148, 55 C.P.R. (4th) 473 (F.C.A.) at para 13 

16. Some more recent cases heard by this Court have recognized an updated and modified 

version of the traditional test. Under this approach, there are five factors to guide the analysis of 

whether intervener status should be granted: 
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II. 

Has the proposed intervener complied with the specific procedural requirements 
in Rule 1 09(2)? Is the evidence offered in support detailed and well­
particularized? Ifthe answer to either of these questions is no, the Court cannot 
adequately assess the remaining considerations and so it must deny intervener 
status. If the answer to both of these questions is yes, the Court can adequately 
assess the remaining considerations and assess whether, on balance, intervener 
status should be granted. 

Does the proposed intervener have a genuine interest in the matter before the 
Court such that the Court can be assured that the proposed intervener has the 
necessary knowledge, skills and resources and will dedicate them to the matter 
before the Court? 

III. In participating in this action in the way it proposes, will the proposed intervener 
advance different and valuable insights and perspectives that will actually 
further the Court's determination of the matter? 

IV. Is it in the interests of justice that intervention be permitted? For example, has 
the matter assumed such a public, important and complex dimension that the 
Court needs to be exposed to perspectives beyond those offered by the particular 
parties before the Court? Has the proposed intervener been involved in earlier 
proceedings in the matter? 

V. Is the proposed intervention inconsistent with the imperatives in Rule 3, namely 
securing "the just, most expeditious and least expensive determination of every 
proceeding on its merits"? Are there terms that should be attached to the 
intervention that would advance the imperatives in Rule 3? 

Canada (Attorney General) v Pictou Landing First Nation, 2014 FCA 21 at 
para 11 

17. This test omits or relaxes factors from the traditional test that are largely inoperative in 

the contemporary litigation environment: it changes the inquiry from whether an intervener 

directly affects the outcome into an inquiry into whether the intervener has a genuine interest in 

the issue; it does away with the need for an analysis of whether there is a justiciable issue; it does 

away with the requirement that there be "an apparent lack of any other reasonable or efficient 

means to submit the question to the Court"; and it does away with the question of whether "the 

Court [can] hear and decide the case on its merits without the proposed intervener" in favour of 

an inquiry into whether "the proposed intervener [will] advance different and valuable insights 

and perspectives that will actually further the Court's determination of the matter." The new test 

also clarifies two considerations: compliance with specific procedural requirements, including 
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Rule 1 09; and consistency with the imperatives in Rule 3. Regardless of the approach used, the 

CCLA meets the test for intervention. 

18. 

Canada (Attorney General) v Pictou Landing First Nation, 2014 FCA 21 at 
paras 9-10 

The CCLA also notes this Honourable Court's decision denying leave to a number of 

\ proposed interveners (including the CCLA) in the matter of Canada (Ministry of Citizenship and 

Immigration Canada) v. Ishaq. In that case, Stratas J. stressed that interveners should not depart 

from the evidentiary record; misconstrue the court's role as policy-maker; import new legal 

issues; fail to clearly specify what knowledge, expertise or perspective the intervener will bring 

not already provided by the parties; or ask the court to disregard stare decisis. Stratas J. also 

stated that there are some cases where interveners may be more necessary than others. 
~ 

' 

Canada (Minister of Citizenship and Immigration) v. Ishaq, 2015 FCA 151 

19. The CCLA argues that the instant case is one which calls out for contributions by 

appropriate interveners. The arguments being made before the Court in this appeal address issues 

of fundamental importance to our legal system, namely, the proper role of the different branches 

of government and the interaction between those branches. To hear from only the parties (both 

of whom approach the issues from the perspective of those charged with interpreting the 

provisions) would deny the Court the vital perspective of the Canadian public that is directly 

affected by the interpretive approach that is ultimately taken. 

20. CCLA was granted leave to intervene in the Court below. The Federal Court's judgment 

references the CCLA's submissions in detail, noting the arguments made by the CCLA and 

highlighting its contributions on the questions at issue. The Court's decision addressed the 

constitutional and institutional context of the statutory examination provisions - which were at 

the core of the CCLA's submissions - at length. It is submitted that the CCLA can equally 

contribute to this Honourable Court's consideration of the issues on appeal. 

Schmidt v. Attorney General of Canada, 2016 FC 269 at paras 69-74 
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Procedural Compliance 

21. The CCLA submits that it has complied with the specific procedural requirements in Rule 

1 09(2) and that it has provided very detailed arid particularized evidence outlining its proposed 

submissions and its qualifications to intervene in this matter. 

Genuine Interest 

22. The CCLA has a genuine interest in the matter before the Court. This Court has 

recognized that an organization can be deemed to have a direct interest where it "is genuinely 

interested in the issues raised by the action and ... possesses special knowledge and expertise 

related to the issues raised." In this case, the CCLA is a widely-recognized authority on civil 

liberties and fundamental freedoms, and has worked ceaselessly to ensure that legislation 

complies with constitutional requirements. Given its recent and ongoing activities, including 

addressing Parliamentary committees and constitutional challenges in the courts, the CCLA is 

able to speak with knowledge about the issues at the core of this appeal. 

Rothmans, Benson & Hedges Inc. v. Canada (A.G.), [1990]1 F.C. 90 (F.C.A.) 
at para. 3 (WL), citing Rothmans, Benson & Hedges Inc. v. Canada (A. G.), 
[1990]1 F.C. 74 (F.C.T.D.) 

Unique Perspective 

23. The submissions that will be made by the CCLA are distinct from those that will be made 

by the parties. 

24. As outlined in detail above at paras. 10-14, if leave to intervene is granted, the CCLA 

will have the opportunity to provide the court with insights on the appropriate approach to 

interpreting and applying the statutory examination provisions. This will be a perspective that is 

unique since both of the parties approach the questions at issue from the perspective of those 

actually engaged in interpreting the provisions. The CCLA's perspective is completely distinct. 

It will focus on the consequences of different interpretive approaches to the broader Canadian 

public. 
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Interests of Justice 

25. It is in the interests of justice that the CCLA be granted leave to intervene in this matter. 

This matter has garnered significant public and media attention. It has been the subject of debate 

l- in Parliament. The CCLA can make a relevant and necessary contribution by providing a 

measured and informed perspective that is independent of government or party interests. 

Consistent with Just, Most Expeditious, and Least Expensive Disposition 

26. Granting the CCLA leave to intervene is consistent with the just, most expeditious, and 

least expensive disposition of the appeal. 

27. The CCLA undertakes to abide by any timelines established by this Honourable Court 

and whatever terms the Court deems appropriate. 

28. The CCLA will present its unique civil liberties perspective and expertise to the Court, 

and focus on the need for government accountability and transparency. The issues will be 

approached from the perspective of the Canadian public who is significantly and negatively 

affected when legislation is passed without engaging in a meaningful process under the statutory 

review mechanisms. 

29. If leave to intervene is granted, the CCLA undertakes to consult with the parties (and 

other interveners, if there are any) to avoid duplication of submissions. 
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PARTIV:ORDERSOUGHT 

30. The CCLA requests that the motion for intervention be allowed, and that it be granted 

leave to file a memorandum of fact and law of no more than 20 pages and present oral 

submissions at the hearing of the appeal of no more than 30 minutes. 

31. The CCLA shall comply with any terms and conditions that this Court may set in 

granting leave to intervene. 

32. The CCLA seeks no order as to costs either in respect of this motion or in respect of any 

intervention in the appeal. The CCLA requests that no order as to costs be awarded against it. 

All of which is respectfully submitted, 

August 19,2016 

Cara Faith Zwibel 
Canadian Civil Liberties Association 

90 Eglinton Ave. E, Suite 900 
Toronto, ON. M4P 2Y3 

Counsel for the Canadian Civil Liberties Association 
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B. STATUTORY AUTHORITIES 

Federal Courts Rules, SOR 98/106 
Regles des Coursfederales, DORS 98/106 

Leave to intervene 

109. (1) The Court may, on motion, grant leave to any person to intervene in a proceeding. 

Contents of notice of motion 

(2) Notice of a motion under subsection (1) shall 

(a) set out the full name and address of the proposed intervener and of any solicitor acting for 
the proposed intervener; and 

(b) describe how the proposed intervener wishes to participate in the proceeding and how that 
participation will assist the determination of a factual or legal issue related to the proceeding. 

Directions 

(3) In granting a motion under subsection(!), the Court shall give directions regarding 

(a) the service of documents; and 

(b) the role of the intervener, including costs, rights of appeal and any other matters relating to 
the procedure to be followed by the intervener. 

Autorisation d'intervenir 

109. (!)LaCour peut, sur requete, autoriser toute personne a intervenir dans une instance. 

Avis de requete 

(2) L'avis d'une requete pn\sentee pour obtenir l'autorisation d'intervenir: 

a) precise les nom et adresse de !a personne qui desire intervenir et ceux de son avoca!, le cas 
echc:\ant; 

b) explique de quelle maniere !a personne desire participer a !'instance et en quoi sa 
participation aidera a !a prise d'une decision sur toute question de fait et de droit se rapportant 
a !'instance. 

Directives de !a Cour 

(3) LaCour assortit l'autorisation d'intervenir de directives concernant: 

a) !a signification de documents; 

b) le role de 1 'intervenant, notamment en ce qui conceme les depens, les droits d' appel et toute 
autre question relative a !a procedure a suivre. 
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Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982 
Charte canadienne des droits et libertes, partie I de Ia Loi constitutionelle de 1982 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set 
out in it subject only to such reasonable limits prescribed by law as can be demonstrably 
justified in a free and democratic society. 

33. (1) Parliament or the legislature of a province may expressly declare in an Act of 
Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall 
operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter. 

(2) An Act or a provision of an Act in respect of which a declaration made under this 
section is in effect shall have such operation as it would have but for the provision of this 
Charter referred to in the declaration. 

(3) A declaration made under subsection (I) shall cease to have effect five years after it 
comes into force or on such earlier date as may be specified in the declaration. 

( 4) Parliament or the legislature of a province may re-enact a declaration made under 
subsection (I). 

(5) Subsection (3) applies in respect of a re-enactment made under subsection (4). 

1. La Charte canadienne des droits et libertes garantit les droits et libertes qui y sont 
enonces. Ils ne peuvent etre restreints que par une regie de droit, dans des limites qui soient 
raisonnables et don! Ia justification puisse se demontrer dans le cadre d'une societe libre et 
democratique. 

33. (1) Le Parlement ou Ia legislature d'une province peut adopter une loi oil il est 
expressement declare que celle-ci ou une de ses dispositions a effet independamment d'une 
disposition donnee de I' article 2 ou des articles 7 a 15 de Ia presente charte. 

(2) La loi ou Ia disposition qui fait I' objet d'une declaration conforme au present article 
et en vigueur a I' effet qu' elle aurait saufla disposition en cause de Ia charte. 

(3) La declaration visee au paragraphe (1) cesse d'avoir effet a Ia date qui y est precisee 
ou, au plus tard, cinq ans apres son entree en vigueur. 

( 4) Le Parlement ou une legislature peut adopter de nouveau une declaration visee au 
paragraphe (1). 

(5) Le paragraphe (3) s'applique a toute declaration adoptee sous le regime du 
paragraphe (4). 
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Canadian Bill of Rights, S.C. 1960, c. 44 
Declaration canadienne des droits, S.C. 1960, ch. 44 

3. (1) Subject to subsection (2), the Minister of Justice shall, in accordance with such 
regulations as may be prescribed by the Governor in Council, examine every regulation 
transmitted to the Clerk of the Privy Council for registration pursuant to the Statutory 
Instruments Act and every Bill introduced in or presented to the House of Commons by a 
Minister of the Crown, in order to ascertain whether any of the provisions thereof are 
inconsistent with the purposes and provisions of this Part and he shall report any such 
inconsistency to the House of Commons at the first convenient opportunity. 

(2) A regulation need not be examined in accordance with subsection (1) if prior to being 
made it was examined as a proposed regulation in accordance with section 3 of 
the Statutory Instruments Act to ensure that it was not inconsistent with the purposes and 
provisions of this Part. 

3. (1) Sous reserve du paragraphe (2), le ministre de Ia Justice doit, en conformite de 
reglements prescrits par le gouverneur en conseil, examiner tout reglement transmis au 
greffier du Conseil prive pour enregistrement, en application de Ia Loi sur !es textes 
reglementaires, ainsi que tout projet ou proposition de loi soumis ou presentes a Ia 
Chambre des communes par un ministre federal en vue de rechercher si l'une quelconque 
de ses dispositions est incompatible avec les fins et dispositions de Ia presente Partie, et il 
doit signaler toute semblable incompatibilite a Ia Chambre des communes des qu 'il en a 
I' occasion. 

(2) II n'est pas necessaire de proceder a l'examen prevu par le paragraphe (I) si le projet 
de reglement a fait I' objet de I' exam en prevu a I' article 3 de Ia Loi sur les textes 
n3glementaires et destine a verifier sa compatibilite avec les fins et les dispositions de Ia 
presente partie. 

Department of Justice Act, R.S.C. 1985, c. J-2 
Loi sur le ministere de Ia Justice, L.R.C. 1985, ch. J-2 

4.1 (1) Subject to subsection (2), the Minister shall, in accordance with such regulations as 
may be prescribed by the Governor in Council, examine every regulation transmitted to 
the Clerk of the Privy Council for registration pursuant to the Statutory Instruments 
Act and every Bill introduced in or presented to the House of Commons by a minister of 
the Crown, in order to ascertain whether any of the provisions thereof are inconsistent 
with the purposes and provisions of the Canadian Charter of Rights and Freedoms and 
the Minister shall report any such inconsistency to the House of Commons at the first 
convenient opportunity. 

(2) A regulation need not be examined in accordance with subsection (1) if prior to being 
made it was examined as a proposed regulation in accordance with section 3 of 
the Statutory Instruments Act to ensure that it was not inconsistent with the purposes and 
provisions of the Canadian Charter of Rights and Freedoms. 
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4.1 (1) Sous reserve du paragraphe (2), le ministre examine, conformement aux 
reglements pris par le gouverneur en conseil, les reglements transmis au greffier du 
Conseil prive pour enregistrement, en application de la Loi sur les textes 
reglementaires ainsi que les projets ou propositions de loi soumis ou presentes ala 
Chambre des communes par un ministre federal, en vue de verifier si l'une de leurs 
dispositions est incompatible avec les fins et dispositions de la Charte canadienne des 
droits et libertes, et fait rapport de toute incompatibilite ala Chambre des communes dans 
les meilleurs delais possible. 

(2) II n'est pas necessaire de proceder a l'examen prevu par le paragraphe (1) si le projet 
de reglement a fait !'objet de l'examen prevu a !'article 3 de IaLoi sur les textes 
reglementaires et destine a verifier sa compatibilite avec les fins et les dispositions de 
!a Charte canadienne des droits et libertes. 

Statutory Instruments Act, R.S.C. 1985, c. S-22 
Loi sur les textes reglemntaires, L.R.C. 1985, ch. S-22 

3. (2) On receipt by the Clerk of the Privy Council of copies of a proposed regulation 
pursuant to subsection ( 1 ), the Clerk of the Privy Council, in consultation with the 
Deputy Minister of Justice, shall examine the proposed regulation to ensure that 

(a) it is authorized by the statute pursuant to which it is to be made; 

(b) it does not constitute an unusual or unexpected use of the authority pursuant 
to which it is to be made; 

(c) it does not trespass unduly on existing rights and freedoms and is not, in any 
case, inconsistent with the purposes and provisions of the Canadian Charter of 
Rights and Freedoms and the Canadian Bill of Rights; and 

(d) the form and draftsmanship of the proposed regulation are in accordance 
with established standards. 

(3) When a proposed regulation has been examined as required by subsection (2), the 
Clerk of the Privy Council shall advise the regulation-making authority that the 
proposed regulation has been so examined and shall indicate any matter referred to in 
paragraph (2)(a), (b), (c) or (d) to which, in the opinion of the Deputy Minister of 
Justice, based on that examination, the attention of the regulation-making authority 
should be drawn. 

3. (2) A !a reception du projet de reglement, le greffier du Conseil prive procede, en 
consultation avec le sous-ministre de !a Justice, a l' exam en des points suivants : 

a) le reglement est pris dans le cadre du pouvoir confere par sa loi habilitante; 

b) il ne constitue pas un usage inhabituel ou inattendu du pouvoir ainsi confere; 
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c) i1 n'empiete pas indfunent sur les droits et libertes existants et, en tout etat de 
cause, n'est pas incompatible avec les fins et les dispositions de laCharte 
canadienne des droits et libertes et de Ia Declaration canadienne des droits; 

d) sa presentation et sa redaction sont conformes aux normes etablies. 

(3) L'examen acheve, le greffier du Conseil prive en avise l'autorite reglementaire en 
lui signalant, parmi les points mentionnes au paragraphe (2), ceux sur lesquels, selon 
le sous-ministre de !a Justice, elle devrait porter son attention. 
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