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circumstance.”? While it is safe to assume as a practical matter that prior Charter decisions will

generally be followed, it is impossible to say that this will inevitably occur.

23.  As long as the relevant question is whether an argument is capable of being accepted (as
opposed to “likely”, or even remote possibility of being accepted), a no credible argument
conclusion is impossible to reach. One cannot ever exclude the possibility that an existing set of
legal rules or norms might be replaced with a wholly new set. History has proven that‘
yesterday’s dissent can become tomorrow’s majority view.> Even when a prior decision is of a
very recent vintage, judges have accepted arguments to overturn constitutional precedent. Thus,
in Fraser (2011),%* Rothstein and Charron JJ. would have overturned the Court’s holding in BC
Health Services (2007)*° that s. 2(d) of the Charter protected the right to meaningful collective

bargaining.

24, Moreover, even in the absence of prior dissents, the Supreme Court has overturned itself
on Charter interpretation. They have done so at the urging of interveners, as in the case of's.
11(b) of the Charter,?® or by legal academics, as in the case of s. 15.%” Dissents provide an easy
case for dismissing precedent, but actual experience has shown that even unanimous decisions

can change, and therefore arguments premised on such reversals are capable of acceptance.

2 Canada (Attorney General) v. Bedford, [2013] 3 SCR 1101 at paras. 38-46; Joseph J. Arvay et al., “Stare Decisis
and Constitutional Supremacy: Will our Charter Past Become an Obstacle to Our Charter Future?” (2012) 58 SCLR
(2d) 61.

3 Compare. e.g., Reference re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313 (s. 2(d) of Charter
does not protect right to strike, Dickson C.J. and Wilson J., dissenting on this point) with Saskatchewan Federation
of Labour v. Saskatchewan, [2015] 1 SCR 245 (s. 2(d) of the Charter does protect right to strike).

2 Ontario (Attorney General) v. Fraser, [2011] 2 SCR 3 at paras. 172-269 (per Rothstein I., concurring in the result
but dissenting on this point).

* Health Systems and Support — Facilities Subsector Bargaining Assn. v. British Columbia, [2007] 2 SCR 391.

¢ Compare R. v. Morin, [1992] 1 SCR 771 (framework for unreasonable delay) with R. v. Jordan, 2016 SCC 27 at
para. 45 (majority accepting “invitation” of Appellant and two interveners to adopt a fundamentally different 11(b)
framework). Note that while Morin contained a dissent, the decision in Jordan was not based on it.

T Compare Law v. Canada (Minister of Employment and Immigration), [1999] 1 SCR 497 (introducing “human
dignity” criterion into test for violation of equality rights) with R, v. Kapp, [2008] 2 SCR 483 at para. 22 (citing
approximately 20 scholarly publications criticizing Law when rejecting human dignity as aspect of s. 15 “test”).
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25. Even where there is no suggestion from any quarter that a clear precedent be abandoned,
one cannot exclude the possibility that it could happen, because from time to time it has
happened. For example, the Court in Hape® elected to overturn Cook® and dramatically restrict
the territorial scope of the Charter, notwithstanding no suggestion from any party that they
should do so.”” This is to say nothing of the questionable international law views that grounded
the Court’s decision — views which lack any support by international legal scholars.’’ It was an
unexpected, dramatically rights-limiting change®” that no one would ever have suggested as even

remotely likely.

26. Given the nature of sometimes flexible approaches to precedent in constitutional matters,
the minimal content of the credible argument standard simply cannot compel the Minister or
Clerk to restrict themselves to arguments that are consistent with existing precedents. Argumeﬁts
that are wholly inconsistent with existing, unquestioned precedents can still be “credible”. This
simply opens the door to a unbounded universe of arguments to draw on to support the

constitutionality of a law.

27.  Another way of understanding the meaninglessness of the Respondent’s standard in the
context of constitutional law is to consider what would be necessary to reach a conclusion that
there is no argument that is: (1) reasonable, (2) bona fide, and (3) capable of being accepted by a

court of law. Reaching such an, absolutist conclusion requires a static legal framework with

R v, Hape, [2007] 2 SCR 282 at paras. 103-113,

¥ R v. Cook, [1998] 2 SCR 597 at paras. 25, 46-48, While the majority in Hape did not expressly say that they have
overturned Cook, the reversal was manifest, and there is general acceptance that Cook was indeed reversed: Hape,
supra at paras. 182-183 (per Binnie J., dissenting); John H. Currie, “Khadr’s Twist on Hape: Tortured
Determinations of the Extraterritorial Reach of the Canadian Charter” (2008) 46 Can YB Int’l1 L 307 at 313; Kent
Roach, “R. v. Hape Creates Charter-Free Zones for Canadian Officials Abroad” (2007) 53 CrimLQ 1 at 1.

*° Hape, supra at paras. 182-183, 187 (per Binnie J., dissenting).

*' Currie, supra; Chanakya Sethi, “Does the Charter Follow the Flag? Revisiting Constitutional Extraterritoriality
after R. v. Hape” (2011) 20 Dal J Leg Stud 102; David P. Stewart, “Introductory Note to R. v. Hape” (2007) 46 ILM
813 at 814; Pierre-Hughes Verdier, “R. v. Hape” (2008) Am J Int’l L 143 at 147.

32 Currie, supra at 316.
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easily applied and deterministic rules. Ambiguities in the frameworks for analyzing
constitutional question removes the Minister and the Clerk’s ability to conclude that no credible
argument exists. It is a conclusion that simply cannot be made in the absence of an extraordinary

level of legal certainty.

28. Constitutional law, more so than any other field, lacks the certainty needed to reach a no
credible argument conclusion. In many ways, this is a crucial virtue of our constitutional order.
Flexibility allows our Constitution to grow and evolve to meet society’s ever changing needs and
evolving notions of the social good. But this flexibility comes with a cost in the form of less
certainty in outcome — certainly less than in any other area of the law. The no credible argument
standard requires an exceptional level of certainty that simply cannot be achieved given the
deferential, contextual, indeterminate and ever changing frameworks that are applied in
constitutional litigation. Even when precedent is followed, constitutional precedents are

inherently non-deterministic.

29.  The clearest example of this probiem is the framework under s. 1 of the Charter. While
the Oakes®® test is easily repeated by lawyers, it is in fact a highly dynamic and indeterminate
schema. While Oakes itself was couched in strict language, the Court quickly adopted a far more
deferential tone in Edwards Books.>* Then, the Court moved to a highly contextual approach in
Irwin Toy,” an approach that has proven durable. But even as the court sought to provide clear
signposts to guide this contextual analysis, consistency in practice has been elusive, rendering s.

1 outcomes notoriously unpredictable.’ 6

B R v. Oakes, [1986] 1 SCR 103.

* R v. Edwards Books and Art Ltd., [1986] 1 SCR 713.

3 Jrwin Toy Ltd v. Quebec (Attorney General), [1989] 1 SCR 927.

36 Sujit Choudhry, “So What is the Real Legacy of Oakes? Two Decades of Proportionality Analysis under the
Canadian Charter’s Section 17 (2006) 34 SCLR (2d) 501 at 513-521.



31
-12 -

30. These difficulties have not been resolved as the Charter has matured. Rather, they
continue to characterize the jurisprudence. In one of its most recent Charter decisions — KRF' —
all of the members of the Supreme Court agreed that the nature of an infringed Charter right was
an important contextual factor to take into account in applying Oakes, but reached dramatically
different conclusions on what that meant in practice. Justice Abella found that the absolutist
nature of s. 11 of the Charter required the state to provide a more compelling justification in
order to save a law,*® while Justice Brown found the procedural nature of s. 11 to demand less.”

This kind of result is aptly summed up by Professor Mendes:

section 1 gives to the Canadian judiciary an extraordinarily vague
yardstick to ascertain just how limited the guarantee of rights and
freedoms is to be. To say that this most critical section of the
Charter is “open-textured” is to make the ultimate grand
understatement.*°

Less diplomatic are those who speak of s. 1 indeterminacy as “judicial chaos”.*! Whether one
agrees with that characterization, the flexible nature of Oakes is undeniable, and exemplifies the

problem inherent in the Respondent’s standard.

31. By way of further example, consider the minimal impairment requirement, which
traditionally has been the driving factor under Oakes analyses.*? Here, the unpredictable nature
of context-driven levels of deference have had the greatest impact, resulting in what Professor
Hogg has modestly called “an unpredictable jurisprudence”.** At times, this standard requires

careful tailoring; in other cases, it merely asks whether Parliament had a reasonable basis for

T KRJ. supra.

3 Ibid., at paras. 124-126 (per Abella J., dissenting in part).

%% Ibid., at paras. 134-135 (per Brown J., dissenting in part).

0 Errol Mendes, “The Crucible of the Charter: Judicial Principles v. Judicial Deference in the Context of Section 1”
(2005) 27 SCLR (2d) 47 at 49.

I Mark Zion, “Effecting Balance: Oakes Analysis Restaged” (2012) 43 Ottawa L Rev 431 at 450.

2 Trackman, supra at 100.

“ Peter G. Hogg, Constitutional Law of Canada, 5" ed., Loose-leaf (Rel. 2015-1) (Toronto: Carswell, 2015) at 38--
43.
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concluding that it impaired a right minimally.** Most problematically, it is near-impossible to
predict where along this spectrum Courts will fall in any given case. It will always be open to

credibly argue the deference given in a given case should be significant.

32. Similarly, balancing salutary and deleterious effects demands conclusions that are both
empirical and deeply normative, neither of which can be meaningfully ascertained at the time the
Examination Provisions are applied. The absence of proven facts at this stage is inherently
problematic for constitutional analysis.*’ The weighing of social goods versus individual harms

in the absence of proven facts will always yield an uncertain result.

33.  Insummary, the certainty required to make the no credible argument standard meaningful
— in the sense of actually dividing laws into two groups — requires a more stable framework than

the common law, and, in particular, constitutional litigation provide.
C. THE NO CREDIBLE ARGUMENT STANDARD IN PRACTICE: TWO CASE STUDIES

34.  The inability of the no credible argument standard to meaningfully screen legislation is
usefully illustrated by considering two examples of legislation that were nof reported: marijuana
regulations and bail provisions. These examples are not put forward to demonstrate the
misapplication of the Examination Provisions. Under the Respondent’s reading of the
examination provisions, the absence of reports in these cases is understandable. Rather, they
illustrate how, in the context of constitutional litigation, a no credible argument standard is

meaningless and performs no actual function.

i. Medical Marijuana

* McKinney v. University of Guelph, [1990] 3 SCR 229 at 286.
* MacKay v. Manitoba, [1989] 2 SCR 357; Danson v. Ontario (Attorney General), [1990] 2 SCR 1086.
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35.  The first example relates to medical marijuana access rules that were repeatedly found to
be unconstitutional by various courts, after which the regulations were re-enacted in nearly

identical language without any reports made.

36.  In Parker,”® the Ontario Court of Appeal ruled that certain ill persons had a
constitutional right to use marijuana in order to treat their symptoms. In response, the Governor
in Council promulgated the Marihuana Medical Access Regulations (“MMAR”).*” This scheme
provided patients with licences to possess marijuana and issued licenses to patients or third
parties (known as DPPLs) to grow the plant. The MMARs prohibited patients from paying DPPL
holders, and prohibited DPPL holders from growing for more than one patient, or to cooperate

with more than two other DPPL holders in growing.

37.  These limits were struck down in Hizzig*® because the scheme did not sufficiently
guarantee lawful access to marijuana for those who were constitutionally entitled to it. The Court
- accepted that many patients were incapable of growing for themselves, and did not have access
to a DPPL holder due to the restrictions on remuneration, cooperation, and the one grower per
client limit. The flaw identified in Hitzig was the same as the one identified in Parker.®® Indeed,
the Ontario Court of Appeal indicated that the result “should not surprise anyone” who had read
Parker or the equivalent Alberta decision in Krieger,” as both fully addressed this flaw that was

continued in the MMAR regime.”!

38.  Subsequently the Government designafed a private company as a general supplier of

medical marijuana in addition to DPPLs and it re-enacted the struck-down provisions in

* R.v. Parker (2000), 146 CCC (3d) 193 (Ont CA).
7 SOR/2001-227 (now repealed).
48 Hitzig v. Canada (2003), 177 CCC (3d) 449 (Ont CA).
* Hitzig, supra at paras. 94-95, 100-104.
R v. Krieger (2000), 225 DLR (4th) 164 (Alta QB) aff’d 225 DLR (4th) 183 (Alta CA).
3! Hitzig, supra at paras. 124-126.
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“virtually identical terms”.’* The prohibition against DPPL holders growing for more than one

patient was again struck down in Sfetkopoulos, where the Federal Court found the limit to be
arbitrary, and rejected all four justifications put forward in its defence.”® An appeal to this Court
was dismissed from the bench,>* and applications for a stay and for leave to appeal to the
Supreme Court were dismissed.” Between the Court of Appeal and Supreme Court decisions,
the Crown faced a similar Charter challenge in Beren, unsuccessfully arguing that Sfetkopoulos

was wrongly decided and should not be followed.>®

39.  Cabinet responded by re-enacting the restriction on the number of patients a DPPL could
grow for, but simply replaced the word “one” with “two”. The Regulatory Impact Analysis
Statement accompanying this re-enactment cited the same justifications related to distribution,
diversion, and compliance with UN treaties that were already rejected in Sfetkopoulos.”” The
only arguably new justifications relied on were concerns about mould and fire in larger grow

operations,*® which admittedly could arise with or without the limitation in question.>

40. Before this renewed restriction was challenged, the entire MMAR scheme was repealed
and replaced with a new regulatory framework — the Marijuana for Medical Purposes
Regulations®® — which eliminated designated growers entirely (effecting replacing “two” with

“zero”) — and required supply solely though licensed producers, an approach found

52 Stetkopoulos v. Canada (Attorney General), [2008] 3 FCR 399 (FC) at para. 5 [“Sfetkopoulos™].

> Ibid. at paras. 13-18.

> Canada (Attorney General) v. Sfetkopoulos, 2008 FCA 328 (CanLlII).

% Canada (Attorney General) v. Sfetkopoulos, 2009 CanLII 20680 (SCC).

*® R. v. Beren and Swallow, 2009 BCSC 429 (CanLlII) at para. 106-107, 120-127.

*7 Regulatory Impact Analysis Statement for Regulations Amending the Marihuana Medical Access Regulations,
Can. Gaz. 2009, Part II, Vol. 143, No. 11 at 794-795, 798.

%8 Ibid. at 795, 799.

* Ibid, at 795.

% Marijuana for Medical Purposes Regulations, SOR/2013-119.



’ 35
-16 -

constitutionally insufficient in Sfetkopolous.’' This regime was struck down in Allard because, it
further restricted access to medical marijuana,62 which was the same flaw identified in Parker,

Hitzig, Beren and Sfetkopoulos. The Government subsequently indicated it would not appeal.®®
41.  Despite all of the above, the Deputy Minister and Clerk have never made a report.
ii) Grounds for Refusing Bail

42.  The second case study relates to Parliament’s response to the Supreme Court striking

down an overly vague ground for denying bail by enacting a vaguer one.

43, In the early 1990s, a person could be denied bail when pre-trial detention was “necessary
in the public interest”.®* This ground for denying bail was struck down by the Supreme Court in
Morales as violating s. 11(e) of the Charter. The majority held that the public interest ground
was vague and imprecise® and gave “the courts unrestricted latitude to define any circumstance
as sufficient to justify pre-trial detention”.®® This violated the prohibition against vagueness and

unfettered discretion to impact liberty.®’

44.  Five years later, Parliament enacted new bail provisions, which authorized detention “on
any other just cause being shown”.%® This new ground was then struck down in Hall,*® where the

Court was of the unanimous view that the law was unconstitutional for exactly the same reasons

8! Stetkopoulos, supra at para. 19.

% Allard v. Canada, 2016 FC 236 (CanLII) at paras. 234-236, 253-254, 289.

 Davey v. Canada, 2016 FC 492 (CanLII) at para. 5.

% R v. Morales, [1992] 3 SCR 711 at 723 (setting out the then-existing text of s, 515(10)(b) of the Code).
% Ibid. at 726.

% Ibid. at 732.

*" Ibid. at 728.

8 Criminal Code, supra, s. 515(10)(c).

% R v. Hall, [2002] 3 SCR 309.
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the public interest ground was struck down in Morales.” Indeed, as Tacobucci J. noted on behalf

of four members of the Court:

The phrase falls considerably more afoul of the vagueness doctrine
than the old “public interest” ground because it fails even to
specify a particular basis upon which bail may be denied.”"

45.  Notwithstanding that the new legislation was vaguer than its predecessor, no report was

ever made to the House of Commons by the Minister.

46.  The Parker-Allard and Morales-Hall studies are examples where the various proposed
legislation in issue met the credible arguments standard, ’* notwithstanding the legislation’s
manifest inconsistency with directly applicable jurisprudence and the absence of any change in
factual circumstances. These examples demonstrate that, under the credible argument standard
employed by the Minister and Clerk, no reports will issue even when a finding of

unconstitutionality has been viewed by the courts as obvious and inevitable.
D. CONCLUSION

47. During the proceedings below, the Trial Judge commented to a witness that “we’ve all
been lawyers... we can always find an argument to try to defend the position that there is no
breach”.” He was right. There are always arguments that can ethically be made that are framed
in the language of law and that, even if obviously wrong and contrary to precedent are still

technically “capable” of acceptance in constitutional litigation.

7 Ibid. at paras. 21-22.

"' Ibid. at para. 93 (per Iacobucci J., dissenting, but not on this point).

> Mr. Keyes, who held relevant positions within the Department of Justice during a period of time covering both
examples, testified in these proceedings that, in his view, even in cases where laws were struck down under his
tenure, they were always defenced with credible arguments: Evidence of Mark Keyes, Transcript of Proceedings,
September 23, 2015, AB, Vol IV, Tab 17 at 1674 11. 7-18.

" Evidence of Martin Low, 7’ ranscript of Proceedings, September 21, 2015, AB, Vol III, Tab 15 at 1630 1L 26-28,
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48.  What this means, however, is that the Respondent’s standard under the Examination
Provisions perform no work. It identifies no defects, screen no laws, and is incapable of ever
generating a report. If all that triggers the reporting obligation is the absence of any credible

argument, then the standard is meaningless. Parliament may as well have never enacted it.

49.  But Parliament did enact it, and in doing so, they evidenced a clear intention for the

standard to do something.

50.  The Respondent maintains that its standard has some minimal content and that this is
enough. It is true that even their proposed standard is not a void, at least in an abstract sense.
While there will always be credible arguments, not all arguments are credible. One can imagine
arguments that are unintelligible, made in bad faith, or can be said — with absolute, 100%
certainty — to be legally unacceptable. But those are abusive, vexatious and radically flawed
submissions that are inherently non-legal in content.” They are not the arguments that the
Attorney General would make before a court. She would have no need, as she would always

have resort to credible arguments, however weak.

51. A standard that only protects against arguments that do not meet the “norms and
standards” of a lawyer’s submissions to a court’ is surely not what Parliament intended. All that
does is provide protection against the non-existent threat of a bad-faith Attorney General making

vexatious claims before the courts. The Examination Provisions are more robust in their goal.

52.  In enacting the Examination Provisions, Parliament must have intended it to effectively

pursue the goal of an informed legislature, and a constitutionally compliant statute book. The

™ For an example of the kinds of arguments that would not be credible, see the discussion of Organized Pseudolegal
Commercial Arguments in Meads v. Meads, 2012 ABQB 571 (CanLII).

7 Bvidence of William Pentney, Transcript of Proceedings, September 21, 2015, AB, Vol. III, Tab 15, p. 1398 1.
26-28.
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reporting component of this scheme must be given an interpretation that makes it actually do
some work in furtherance of these broader objectives. At a minimum, it was been intended to
divide laws into two groups: those that are, as a practical matter, defensible, and those that are
not. Where the dividing line between the two groups is drawn is a matter of legitimate debate.
The only standard that can be rejected out of hand as being meaningless is that which is currently
employed within the Department of Justice. Its application writes out the examination provisions
entirely and offends the principle that when Parliament enacts a law, they mean for it to do

something.
PART IV - ORDER SOUGHT

53.  The BCCLA submits that because the no credible argument standard applied by the
Respondents and accepted by the Trial Judge is inappropriate in the context of the Examination

Provisions. The appeal should be allowed and a meaningful standard should be declared.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

DONE at the City of Toronto, this « Day of », 2016

Daniel Sheppard

Counsel for the Intervener
British Columbia Civil Liberties Association
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PART I -FACTS

A. Overview

I. The British Columbia Civil Liberties Association (BCCLA) seeks leave to intervene in
this appeal from the decision of Justice Noé&l, dated March 2, 2016, in which the Court dismissed
the Appellant’s simplified action, and approved of the Respondent Attorney General of Canada’s
“no credible argument” standard as the correct test under s. 4.1 of the Department of Justice Act,
s. 3 of the Bill of Rights, and ss. 3(2) and (3) of the Statutory Instruments Act (collectively “the

examination provisions”).

2. The examination provisions form the legislative cornerstone of Canada’s system of pre-
legislative scrutiny, in which government bills and regulations are examined in order to ensure
that they conform to both the Charter of Rights and Freedoms as well as the Bill of Rights. While
the Department of Justice has an extensive internal process for considering the Charter in the
Government’s legislative work, it is only the examination provisions that place a statutory
obligation on the state to take due care to ensure that it’s laws do not infringe on the rights of

individuals.

3. The question of the proper standard to be applied under the examination provisions is
therefore an issue of broad public importance. It has serious implications not only for the proper
pre-legislative scrutiny of proposed legislation, but also for access to justice and the rule of law

in Canada.

4, The core dispute between the parties is whether the requirement to make a report of a
Charter or Bill of Rights inconsistency is triggered where the examiner is of the view that the

legislation in question is more likely than not unconstitutional (the Appellant’s proposed
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standard) or only where the examiner concludes that there exists no credible argument that could
be made to defend the constitutionality of the law (the Respondent’s proposed standard). The

Court below accepted the latter standard was the correct one.

5. The Court below employed three main approaches to statutory interpretation in its
analysis: plain meaning; legislative intent; and constitutional/institutional context. However,
when legislation is ambiguous, Courts ought to have resort to a wider-range of interpretive tools.
Because the examination provisions describe a conclusion, but not the standard by which the
Minister arrives at that conclusion, there is an ambiguity on the issue of the correct standard. As

such, the full range of statutory interpretation doctrines should be brought to bear.

6. The BCCLA seeks to intervene in order to explore one doctrine of statutory interpretation
that was not employed by the Court below, and which does not appear to be the focus of the
parties to the appeal: the presumption that Parliament does not legislative needlessly, and that all
portions of a law are intended to produce some meaningful effect.’ When examined through this
lens, the BCCLA respectfully submits that the standard adopted in the Court below is untenable.
That standard renders the reporting aspect of the examination provisions to‘be a dead letter. This
conclusion, which renders a legislative provision de facto meaningless, does not accord with the
principles of statutory interpretation, and produces a result that is deeply harmful to the interests

of the communities that the BCCLA serves, and to the public interest more generally.
B. The BCCLA

7. The BCCLA is a non-profit non-partisan, unaffiliated advocacy group. It has been

registered as a society under British Columbia law since its incorporation in 1963. The objects of

' Canada (Canadian Human Rights Commission) v. Canada (Attorney General), [2011] 3 SCR 471 at para. 38
(quoting Sullivan on the Construction of Statutes, 5™ ed. (Markham: LexisNexis, 2008) at 210), Moving Party’s
Book of Authorities [BoA], Tab 1.
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the BCCLA include the promotion, defense, sustainment and extension of civil liberties and

human rights throughout British Columbia and Canada.”

8. The BCCLA has demonstrated a long-standing, genuine, and continuing concern for the
rights of the citizens in British Columbia and Canada to liberty, democracy and freedom. The
BCCLA works in furtherance of its objectives in a variety of ways, including public education;
position papers and submissions to governmental bodies; direct assistance to individuals whose
rights have allegedly been violated; and litigation before the courts, either in its own name, or as

an intervener.’
C. The BCCLA'’s Interests in this Appeal

9. The question of the correct standard to be applied under the examination provisions has a
far reaching impact, and should be of significant interest to all Canadians who are concerned
about the protection and promotion of constitutional rights. The selection of the standard to be
used has significant implications on access to justice and the rule of law, two foundational

principles that rest at the core of the BCCLA’s very purpose for existing.

10.  When rights-infringing laws are enacted, individuals carry the burden of bringing
constitutional challenges before the Courts. For most individuals, this can be a near-
overwhelming task. Constitutional litigation is normally lengthy and costly, and many victims of
rights violations simply lack the ability to pursue litigation to vindicate their rights. This
represents a critical access to justice problem for Canadians.* The BCCLA and other similar

groups directly seek to ameliorate this problem by expanding its own resources to assist

2 Affidavit of Grace Pastine, dated August «, 2016 [“Pastine affidavit”’] at para. 3, Moving Party’s Motion Record
[MR], Tab 2.

* Pastine affidavit, supra at para. 7, MR, Tab 2.

* Pastine affidavit, supra at paras. 15-16, MR, Tab 2.
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individuals with legal advice and referrals, and to engage in strategic Charter litigation in its own
right.” However, the BCCLA’s work cannot be a full solution to the systemic and institutional

access to justice problems posed by the realities of modern constitutional litigation.

11. Pre-legislative screening seeks to avoid this problem by preventing unconstitutional
legislation from being enacted in the first place, thus preventing individuals from having their
rights violated and forcing them to expend the resources — if they have them — on litigation.
Properly functioning pre-legislative scrutiny shifts the burden of vindicating rights from
individuals (who can least bear the costs) to the state (which can best bear them). As an entity
that is deeply and consistently concerned with access to justice issues, the meaningful

functioning of the examination provisions is therefore of serious importance to the BCCLA.®
D. The BCCLA’s Proposed Submissions

12.  The BCCLA seeks to intervene in this appeal in order to assist the Court by providing
submissions on an aspect of statutory interpretation that is different from the submissions of the
parties, namely, that the reporting aspect of the examination provisions must be interpreted in a

manner that makes them have a genuine function within the statutory scheme.

13.  The BCCLA does not take a position on the correct standard to be applied, but does take
the view that the “no credible argument” standard employed by the Respondent violates this
principle, and renders the reporting provisions of the three statutes meaningless. Both as a
theoretical and a practical matter, no law could ever be found reportable under this extreme
standard. If no law could ever be reportable, then there is in effect no reporting standard at all.

This cannot be consistent with Parliament’s intent. At a minimum, Parliament must have

° Pastine affidavit, supra at paras. 7-11, MR, Tab 2.
® Pastine affidavit, supra at paras. 17-18, MR, Tab 2.



438
-6 -

intended that the reporting obligation was capable of being triggered, and so must have

envisioned a evaluative test that could be failed.

14.  In order to assist the Court and the parties to better understand the BCCLA’s proposed
submissions, it has provided a full draft memorandum of argument, that sets out in detail the full

written submissions it would propose to make if granted leave to intervene.”

PART II - POINTS IN ISSUE

15. The sole issues to be determined on this motion are whether leave to intervene should be

granted to the BCCLA, and if so, on what terms.
PART III - SUBMISSIONS
A, The Applicable Legal Framework

16.  This Court has held that in determining whether leave to intervene should be granted
pursuant to Rule 109, the most important consideration is whether the proposed intervener is able
to assist the Court by bringing a distinct perspective and expertise to bear on the issues in
dispute.8 As the Federal Court observed, the “overriding consideration requires, in every case,
that the proposed intervener demonstrate that its intervention will assist the determination of an
issue” by “add[ing] to the debate an element which is absent from what the parties before the

Court will bring”.” Ultimately, this Court has the inherent authority to allow an intervention on

.. ' . ' . 1
terms and conditions which are appropriate in the circumstances. 0

” Draft Memorandum of Fact and Law of the British Columbia Civil Liberties Association, being Exhibit A to the
Pastine gffidavit, supra, , MR, Tab 2(A).

¥ Globalive Wireless Management Corp v. Public Mobile Inc et al, 2011 FCA 119 at para. 5(c), BoA, Tab 2.

® Canada (Attorney General) v. Sasvari, 2004 FC 1650 at para. 11, BoA, Tab 3.

' Canadian Pacific Raitway Company v. Boutique Jacob Inc, 2006 FCA 426 at para. 21, BoA, Tab 4.
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17. This Court has outlined two closely related analytical frameworks for considering
motions for leave to intervene. In Rothmans, Benson & Hedges Inc. v. Canada (Attorney

General)'' the primary — though not necessarily decisive — considerations were stated as follows:

a. Is the proposed intervener directly affected by the outcome?
b. Does there exist a justiciable issue and a veritable public interest?
c. Is there an apparent lack of any other reasonable or efficient means to submit the

question to the Court?

d. Is the position of the proposed intervener adequately defended by one of the
parties to the case?

€. Are the interests of justice better served by the intervention of the proposed third
party?
f. Can the Court hear and decide the case on its merits with the proposed intervener?

18.  In Pictou Landing, Stratas J.A. critiqued certain aspects of the Rothmans, and added
additional considerations that His Honour believed were left unaddressed by that framework. In

. . . 12
his view, the most relevant considerations were:

a. Has the proposed intervener complied with the specific procedural requirements
in Rule 109(2)? Is the evidence offered in support detailed and well-
particularized?

b. Does the proposed intervener have a genuine interest in the matter before the

Court such that the Court can be assured that the proposed intervener has the
necessary knowledge, skills and resources and will dedicate them to the matter
before the Court?

c. In participating in this appeal in the way it proposes, will the proposed intervener
advance different and valuable insights and perspectives that will actually further
the Court’s determination of the matter?

d. Is it in the interests of justice that intervention be permitted? For example, has the
matter assumed such a public, important and complex dimension that the Court
needs to be exposed to perspectives beyond those offered by the particular parties

" Rothmans, Benson & Hedges Inc. v. Canada (Attorney General), [1990] 1 FC 74 (T.D.) at para. 12, aff’d [1990] 1
FC 90 (CA), BoA, Tab 5.
'2 Canada (Attorney General) v. Pictou Landing First Nation, 2014 FCA 21 (CanLlII) at para. 11, BoA, Tab 6.
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before the Court? Has the proposed intervener been involved in earlier
proceedings in the matter?

€. Is the proposed intervention inconsistent with the imperatives in Rule 3, namely
securing “the just, most expeditious and least expensive determination of every
proceeding on its merits”? Are there terms that should be attached to the
intervention that would advance the imperatives in Rule 3?
19. Subsequently, in Sport Maska Inc., this Court re-affirmed the Rothmans test, but noted

that, in substance, it encompassed the considerations expressed in Pictou Landing, particularly

given it’s flexible nature, and its focus on the “interests of justice” as a guiding consideration.

20. It is respectfully submitted that, whatever framework is applied, the BCCLA’s motion

ought to be granted.

B. The BCCLA Has a Genuine Interest in the Public Interest Aspects of this Appeal

21.  Both the Rothmans and Pictou Landing frameworks make the important observation that
interventions are most appropriate in cases that have a public interest dimension to them, as
opposed to purely private disputes.'* Both also stress the importance of the proposed intervener’s

interest on the matters before the Court.

22.  This case is fundamentally one of a public character (the second Rothmans and fourth
Pictou factor). While it is true that the Appellant has a long standing personal concern over the
issue in question, ultimately it is the Canadian public as a whole who have the most direct
interest on how the apparatus of government seeks to identify and avoid the enactment of
unconstitutional legislation. While Mr. Schmidt litigates in his own name, it is far to see this as a

lawsuit brought in the broader public interest.

" Sport Maska Inc. v. Bauer Hockey Corp., 2016 FCA 44 (CanLII) at paras. 41-42 [“Sport Maska”], BoA, Tab 7;
Prophet River First Nation v. Canada (Attorney General), 2016 FCA 120 (CanLIl) at paras. 4, 6, BoA, Tab 8.

1* See also Authorson (Guardian of) v. Canada (Attorney General) (2001), 147 O.A.C. 355 (C.A.) at para. 9, BoA,
Tab 9; Childs v. Desormeaux (2003), 67 O.R. (3d) 385 (C.A.) at para. 3, BoA, Tab 10.
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23.  Moreover, the implications of how the standard to be applied under the examination
provisions seriously impacts the interests of the BCCLA (firth Rothmans and second Pictou
factor). As set out in the affidavit of Ms. Pastine, there are strong linkages between the standard
under the examination provisions and considerations of access to justice and the rule of law —

fundamental principles that animate the purpose and functions of the BCCLA."

24.  The requirement for an intervener to have a direct or genuine interest in the precise issues
on appeal exist to exclude “busybody” litigants who disrupt and delay proceedings without
providing any ascertainable benefit to the work of the Court. Having a genuine interest in an
appeal provides “the Court an assurance that the proposed intervener will apply sufficient skills

and resources to make a meaningful contribution to the proceeding.”16

25. The BCCLA'’s history has demonstrated that it is a responsible, diligent actor before the
Courts, who always endeavours to apply the skills and resources to make its interventions
meaningful and helpful.'” Its history also demonstrates its long-standing concern for the broad
access to justice issues that are implicated by the issues on this appeal.'® Finally, the BCCLA has
specific experience with respect to the interaction of constitutional matters and statutory
interpretation, the primary issues before the Court.'® This further reflects both its interests on the

issues before the Court, and its ability to meaningfully assist in their proper resolution.

C. The BCCLA’s Proposed Intervention is in the Interests of Justice Because it will
Provide Useful Submissions that are Different from those of the Parties

26.  Perhaps the most significant consideration on a motion for leave to intervene is the

question of whether an intervener will assist the Court by making useful submissions that are

'® Pastine Affidavit, supra at paras. 16-25, MR, Tab 2.
1 Pictou Landing, supra at para. 9, BoA, Tab 6.

"7 Pastine Affidavit, supra at paras. 8-14, MR, Tab 2.
'8 pastine Affidavit, supra at paras. 20-25, MR, Tab 2.
19 Pastine Affidavit, supra at paras. 26-28, MR, Tab 2.



52
-10 -

different from those of the parties (aspects of the last three Rothmans and the third Pictou factor).
Given the central importance of this factor in determining intervention motions, Stratas JA in
Ishaq provided the following suggestions for how to consider whether a proposed intervener has
established it will make useful submissions that will actually further the Court’s proper

consideration of the case;

a. Identify one or more specific controlling idea(s) on which the case will turn;

b. Offer, with specificity, the submission(s) the intervener will make on the
controlling idea(s);

c. Ensure the submission(s) will not need to go beyond the evidentiary record; and
d. Distinguish the proposed submissions from those already before the Court.?
27.  The controlling issue in this case are the principles of statutory interpretation, and how

they apply to a provision within the context of Canada’s system of constitutional government.

28.  The BCCLA has sought to provide a highly detailed account of the submissions that it
would propose to make on this interpretive question by actually providing those submissions in

draft form in the within motion.?'

29.  As can be seen from the proposed submissions of the BCCLA, they do not go beyond the
evidentiary record in this case. They rely entirely on the content of the Appeal Book itself, as
well as case law from Canadian Courts, the writings of legal scholars (but not social science or
other fact-based articles),22 the contents of the Canada Gazette, and two dictionaries. This is not a

case where the BCCLA seeks to expand the record through a book of authorities, or to make

2 Canada (Citizenship and Immigration) v. Ishag, 2015 FCA 151 (CanLlIl) at para. 28, BoA, Tab 11.

! Proposed submissions, supra, MR, Tab 2(A).

2 Law review articles are of a fundamental different kind than social social science journal articles included in
books of authorities in an attempt to establish an empirical fact. The latter have been criticized by this Court in
Ishag, supra, BoA, Tab 11, but the former have always been considered valid authorities in Canadian courts.
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submissions that require the court to take notice of “facts” that are neither in the record nor

judicially noticeable.

30.  Finally, it is clear that these submissions are distinct from those of the parties. This
motion was brought shortly after the Appellant filed his memorandum of fact and law
specifically to ensure that the BCCLA’s submissions did not replicate those of the Appellant.
Further, these submissions are distinct from the central arguments put forward by the CCLA as
intervener in the Court below, who focused its submissions on the impact of Charter values
themselves as an interpretive lens. While the BCCLA finds itself in agreement with the CCLA’s

views, it does not repeat them in its proposed submissions.

31.  Ultimately, the BCCLA’s submissions ask this Court to employ a principle of statutory
interpretation that has not been the focus of the parties, but which is — in its respectful
submission — critical to the proper resolution of this case. In doing so, it asks the Court to more
carefully consider the true content of the “no credible argument” standard suggested by the
Respondent, and how that standard actually functions within the context of constitutional law

and Charter litigation.

32.  Through the proposed submissions included in this motion, the BCCLA has set out a
serious, detailed, and distinct set of submissions that engage with the central question on this

appeal in a manner that would not be addressed but-for its intervention.
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D. The BCCLA’s Intervention Will not Cause Prejudice to the Parties

33.  The interests of justice also favour granting leave to the BCCLA to intervene because its
intervention will not cause any prejudice to the parties or to the Court, and is consistent with the
3523

“just, most expeditious and least expensive determination of every proceeding on its merits

(the fifth Rothman and Pictou factors).

34.  The BCCLA has sought to file this motion as quickly as possible following the filing of
the Appellant’s memorandum of fact and law. It did so to ensure that it would put forward
submissions different from those of the Appellant, but also to ensure that all parties and the
Court received a comprehensive picture of the BCCLA’s proposed submissions at an early

stage.24

35. Although the Respondent will be required to respond to a wider-range of statutory
interpretation arguments than if no interventions were permitted, this is not a form of prejudice
that justifies denying leave to intervene.” Presenting a broad spectrum of perspectives on
important matters of public concern is to the benefit of everyone. The early provision of a full
memorandum of argument ensures that the Respondent has sufficient time to respond to both the

Appellant and the BCCLA’s submissions fully and adequately.
E. Additional Considerations

36.  Although this appeal can be decided on its merits without the BCCLA’s participation (the
last of the Rothman factors), this is far from determinative of the motion. As Stratas J.A. noted in

Pictou, “If an intervener can help and improve the Court’s consideration of the issues... why

2 Federal Court Rules, SOR/98-106, r. 3 [“Rules”]
* Pastine affidavit, supra at paras. 33-34, MR, Tab 2.
* Louie v. Lastman (2001), 208 D.L.R. (4th) 380 (Ont. C.A.), at para. 13, BoA, Tab 12.
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would the Court turn the intervener aside...?”® The BCCLA’s intervention will enhance the
Court’s ability to consider the issues on appeal by being exposed to a different perspective and
set of arguments on the core interpretive issue before the Court. If an “intervener will bring
further, different and valuable insights and perspectives that will assist the Court in determining
the matter” then the interests of justice will favour granting them leave, even if the Court could

decide the case without their participation.”’

37.  The BCCLA has complied with the requirements of Rule 109(2) (the first of the Pictou
factors). In particular, the BCCLA’s draft submissions demonstrate how its “participation will
assist the determination of a factual or legal issue related to the proceeding”® by setting out a

distinct argument on the statutory interpretation question before the Court.
PART IV - ORDER SOUGHT

38.  The BCCLA requests an order

a. Granting the BCCLA leave to intervene in this appeal pursuant to Rule 109 of the
Federal Court Rules;

b. Entitling the BCCLA to receive all materials filed in this appeal in either an
electronic or a hard-copy format (at the discretion of the party filing the
materials);

c. Permitting the BCCLA to file a memorandum of fact and law not exceeding 20

pages, or such other length as this Court may direct;

d. Permitting the BCCLA to make oral submissions at the hearing of this appeal not
exceeding 30 minutes or such other duration as this Court may direct;

e. Requiring the BCCLA to accept the record as adduced by the parties, and
prohibiting it from filing additional evidence;

f. Amending the style of cause of these proceedings to add the BCCLA as an
intervener; and

% pictou Landing, supra at para. 9, BoA, Tab 6; See also Sport Maska, supra at para 40, BoA, Tab 7.
%" Pictou Landing, supra at para. 9, BoA, Tab 6.
2 Rules, supra, r. 109(2)(b).
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g. That this intervention proceed on a no-costs basis.

39.  The BCCLA will accept any other conditions that the Court sees fit to impose, including

abiding by any timelines for the filing of materials.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

DONE at the City of Toronto this + day of August, 2016

Daniel Sheppard
Counsel for the Proposed Intervener
British Columbia Civil Liberties Association
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